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INTRODUCTION AND PROCEDURAL HISTORY

The Student named in the title page of this degigBiudent) is an eligible resident of the
school district named in the title page of thisiden (District). (NT 52.) The District has
identified Student with Speech or Language Impamnaad Other Health Impairment. (NT 52.)
Parents assert that the District has failed toradfeprovide a free appropriate public education
(FAPE) to the Student, as required by the Indivislwath Disabilities Education Act, 20 U.S.C.
81401 et seq. (IDEA), and the Vocational Rehaltibta Act of 1973, 29 U. S. C. 8794 et seq.
Parents request compensatory education from Apri011 through June 13, 2013, the date of
the first hearing session in this mattefhe District asserts that it offered and provideBAPE
to Student.

The hearing was concluded in seven sesgionsThe parties submitted written

summations, and the record closed upon receiptasiet summations.

ISSUES

1. During the period from April 15, 2011 until June, 2913, did the District fail to
offer to, or provide Student with, a FAPE, in viide of the IDEA or section 504?

2. Should the hearing officer order the District t@ygde compensatory education to
Student for all or any part of the period from Adb, 2011 until June 13, 20137

3. Should the hearing officer order the District tomeurse Parents for all or any part
of the cost of private tutoring that they providedStudent at their expense during
the period from April 15, 2011 until June 13, 2013?

! The parties agreed, in compliance with the IDEAitiation of actions, that the Parents’ claims dbexend
to District actions or inactions prior to April 13011, which is the date that is two years befoeefiling of the
complaint. (NT 100-102.) The parties did not abj® ending the period under scrutiny in this eratn the first
day of hearing, June 13, 2013. Ibid.

2 Several of these sessions were short or evenssjoses, due to the unavailability of witnesses rmiyiihe
summer months.



4. Should the hearing officer order the District toeurse Parents for all or any part
of the cost of private educational and other rel&ealuations that they provided to
Student at their expense during the period fromilAgy, 2011 until June 13, 20137

FINDINGS OF FACT

At an early age, Student displayed delayed devedmpah motor milestones, low
muscle tone, and delayed speech. Student receivgsical therapy at the age of
eight and speech therapy throughout Student’s poe$cand school-age years,
starting at twelve months of age. Between the agethree and five, Student
participated in an intermediate unit language émnient program, two to three days
per week. (J 3.)

In kindergarten and first grade (2003-2004 and 220d5 terms), Student attended a
speech and language support class, and in secade ¢2005-2006 term), Student
was in a learning support class at a different stligstrict. Student began third

grade (2006-2007 term) with the District, receivilegrning support in a resource
room for reading and mathematics. (J 3.)

In 2007, Parents obtained a private psychoeducdtievaluation of Student. The
evaluator found full scale IQ score of 77; this wdeemed an underestimate of
Student’s cognitive ability, because variable fiorahg in testing and Student’s
significant processing difficulties. Student deygd weaknesses in memory,
receptive and expressive language, retrieval flyeme processing new information.
Student’'s achievement was below average in readmgprehension, spelling,
mathematics reasoning and problem solving. Edwakiprogress was predicted to
be slow because of the number of factors thatferemith learning processes. (J 1,
P17.)

Student attended part of third grade and all oftfograde (2007-2008 term) and fifth
grade (2008-2009 term) at a private school fordrhit with learning differences.
Student received small group instruction with sdirlesupport at the private school.
In Student’s fifth grade year, the private schaed using an FM system in the
classroom, but it was found to be ineffective inpmwving Student’'s performance.
During these years, Parents provided Student withate tutoring in reading and
private language therapy. (J 1, 3.)

When Student was in fifth grade (2008-2009), edursaat the private school were
concerned that Student was not making adequatergg®gn their curriculum,
especially because of Student’'s poor reading canemson. Parents removed
Student from that school at the end of that scheal. (NT 562-565.)

In 2009, Parents obtained another private educdtia@avaluation of Student.

Student’s achievement scores were consistent witiqus scores. Student was
scored at the .4 percentile in oral language; etstkth percentile in broad reading; at
the fourth percentile in broad mathematics; at $heh percentile in mathematics

2



10.

11.

12.

calculation; at the fifth percentile in readingdhcy; at the ninth percentile in story
recall; at the .3 percentile in understanding dioes; at the fifth percentile in
calculation; at the second percentile in passagapoehension; and at the sixth
percentile in applied problems. (J 25.)

In March, April and May 2009, Student was evaluabgda speech and language
pathologist privately at Parents’ request. Studdisplayed a moderate-to-severe
speech and language disorder affecting word retriemd vocabulary, language
processing, morphology and syntax, articulation funehcy. (P 1.)

In May 2009, at Parents’ request, the District eatdd Student for special education
services, and found Student eligible under thesdiaations of Speech or Language
Impairment and Specific Learning Disability. (J 1.

The May 2009 evaluation included cognitive testiagd the scores obtained were
consistent with those obtained in the private mgsth 2007. Student’s full scale 1Q
was in the borderline range, but was considereoktan underestimate of Student’s
ability due to scatter in the sub-tests, which eghfetween the “low average” and
“borderline” ranges. (NT 1630; J 1.)

The May 2009 evaluation included achievement tgstiBy the end of fifth grade,
Student was still experiencing considerable difficun reading comprehension,
despite low average achievement in decoding arid sigrd vocabulary, and despite
participation in specialized learning environmeintpre-school and early elementary
school. Student also displayed impairments in €sgve and receptive language,
despite receiving speech and language services tinenfirst year of life. Student
also demonstrated needs with regard to writing armathematics concepts and
problem solving. (J 1.)

In June 2009, Parents obtained a private auditodyl@nguage processing evaluation
by a board certified audiologist who was also destaensed speech pathologist.
Student’s hearing was average for all purposeside®it demonstrated a significant
auditory processing disorder and delays in the ldpweent of auditory skills.
Student experienced difficulty processing spokemglege in the presence of any
noise, even background sounds in relatively quigtirgs, auditory overload,
misunderstanding of rapid speech, misinterpretiogd®, fatigue, distractibility, and
a marked word finding difficulty impacting Studemtability to answer questions
rapidly on demand and impacting Student’s abilitywrite. The word finding
problems were likely to contribute to problems wabal and written fluency and
inconsistency in performance. At the time of tivaleation, testing indicated that
Student was reading fluently at a fourth gradelley®e 3.)

The private evaluator recommended among other shinge to one support with
reading, speech and language therapy addressiegitig for the main idea and
details, sequencing, summarizing, use of elabaratiords, listening for directions,
chunking information, preferential seating awayniralistractions, structure and



13.

14.

15.

16.

17.

18.

routine in the classroom, wait time, repetition dfections, and pre-learning
strategies. (P 3.)

The District offered an IEP with related speech &mfjuage services, but Parents
elected to enroll Student for sixth grade (2009t&tm) in a different private school
for children with learning differences, where Stuidesceived speech and language
intervention and Wilson reading instruction. TheB¢udent was unable to keep up
with a class of four to ten students for Wilsontriastion, English and writing. In
November of that year, the private school removadiéht from those classes and
started providing one to one Wilson instructionefitimes per week and reading
comprehension instruction five times per week. olighout the year, it provided
Student with speech and language therapy threes fpeeweek; however, it was not
willing to continue the extraordinary extent of oleeone tutoring that Student was
receiving, and Parents again withdrew Student fthe private school after sixth
grade. (NT 564-568, 707-713;J 1, 3.)

In the Wilson program, Student advanced in one tBom level 1.4 to level 4.1
during sixth grade. (J 3.)

In May 2010, again at Parents’ request, the Disteeevaluated Student. By re-
evaluation report dated August 4, 2010, the Distaigain classified Student with
Speech or Language Impairment and Specific Learmiggability. The District
evaluator identified Student’'s needs as readingodieag and reading fluency,
morphology (prefixes and suffixes), vocabulary,diag comprehension, application
of writing skills, application of mathematics coptg listening comprehension,
retrieval fluency, auditory processing, articulatioreceptive and expressive
vocabulary, following oral directions and classrogarticipation. The evaluation
also listed the need for accommodations to addpmesessing speed deficits,
maintaining focus, retention of skills, and studi arganizational skills. (J 3.)

In May 2010 achievement testing, Student was “fat&tnal” in reading
comprehension at the first, second and third gltadels. Student’s reading fluency
was below average. Student’'s mathematics skillevielow proficient. Student’s
achievement in numbers and computation was belsic lz the sixth grade level.
Geometry and measurement achievement was below bashe fifth grade level.
(NT 1939-1941; J 3.)

On August 31, 2010, the District offered a placetrard an IEP for Student. The
offered placement was supplemental learning suppeith a special education

classroom for all core subject areas. Studentplesed in a double period Wilson
reading class, using both the Wilson and the Fasklprograms. For social studies,
science and mathematics, Student was placed inffaredit learning support

classroom that uses an alternative curriculuniZ.)(J

In September 2010, Student was demonstrating nyastethe Wilson reading
program for both decoding and encoding for Wilsaoks 1 through 11. Student
also demonstrated strong reading fluency skills, gmod knowledge of vocabulary.
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20.

21.

22.

23.

24,

25.

26.

27.

28.

In contrast, Student’'s reading comprehension socerre low, demonstrating great
need in this area of reading. (J 16, 21.)

Student’s Wilson teacher recommended graduatingedturom the Wilson program,
but Parents did not agree. Student continued enWhlson class, and at Parents’
request, the District provided Student with directstruction in reading

comprehension two periods per week through theTFask program, which was
delivered by a District reading specialist. (NTO9B008; J 16, 21.)

In September 2010, the District's reading spedialge-tested Student in the
FastTrack program, which addresses reading compsaire Student scored 60% in
levels 1 through 3 (with 2 or fewer miscues) an@8d level 4 (with 5 miscues).
The specialist placed Student at level 3. (J 16.)

In September 2010, Student scored 1.6 on an assessimwriting; this is an average
of scores for focus, content, organization, coneast and style based upon a grade
level writing rubric. This score is in the low “&ia” range. (J 21.)

In September 2010, Student demonstrated over 808tenyain subtraction, recall of
single digit multiplication facts and solving basong division problems. Student
showed weakness in adding and subtracting negatiegers, performing operations
with fractions, long division of multi-digit numb&rvith remainders, multiplication of
multi-digit numbers and solving word problems.1@J)

In an October 4-Sight mathematics assessment, 18tisdered basic in algebraic
concepts and below basic in numbers and operatroaasurement, geometry, data
analysis and open ended response. (J 21.)

The IEP team reviewed and revised the IEP on Octb®e2010, at Parents’ request,
changing Student’'s classroom location for scienod aocial studies, from an
alternative curriculum to a modified general edigcaturriculum. (J 7, 12.)

The IEP team planned to reduce the Student’s paation in Wilson instruction,
because the Student was mastering the Wilson alunc However, Parents asked
for a delay in any change of placement away froemihilson class. (J 13, 16, 17.)

The IEP team recommended that Student participatdtérnative statewide testing,
PASA. (J 12)

In November 2010, Parents had Student assessduehyindamood-Bell company.
(P 6.)

In November 2010 in speech, Student was able takspesentences of five to six
words with prompts in structured therapy from aefias of 6.1 words per elicited
utterance. Student was able to demonstrate uadeisg of age appropriate or
curriculum appropriate vocabulary with 60% accurfroym a baseline of 50%. (P
25))



29.

30.
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In November 2010 in reading, Student was able toatestrate mastery of the Wilson
curriculum through book 12 in decoding. (P 25.)

In November 2010, in writing, Student was able todoice two compositions at
grade level that were scored by a rubric at 1.78 arb for focus, content,
development, organization and conventions. (P 25.)

In January 2011, in speech, Student mastered thlefgoasking for a hint when not

sure of the question or the answer. Student wés tabunderstand and use age
appropriate or curriculum appropriate vocabularyhvdan average of 85% accuracy
from a baseline of 70%. Student was able to comapéanguage tasks involving oral

directions, main idea, problem solving, and stamgnprehension with 76% accuracy
from a baseline of 70%. (P 24.)

In January 2011, in writing, Student was able titena multi-paragraph composition
with an average score of 2.4 from a baseline af {F924.)

In January 2011, in reading comprehension at apmpetely grade three level,
Student was able to answer comprehension and viacgbquestions with 88%
accuracy from a baseline of 50%. (P 24.)

The IEP team reviewed and revised the IEP on Fep@s 2011, at Parents’ request.
The revision found Student eligible for Extendech@ul Year services (ESY) for
reading, mathematics and speech or language. TéteicD offered ESY in the
amount of four hours per day, five days per weekfife weeks. (J 16.)

At approximately the end of the third marking pdria seventh grade, Student was
demonstrating mastery in the Wilson reading progriam both decoding and

encoding at book 11, and was being instructed ak 3, vowel diagraphs and
diphthongs. Student was demonstrating strong mgatluency scores. Student’s
Wilson teacher recommended graduating Student ftleen Wilson program, but

Parents did not agree. Student continued in tHedWiclass. (J 21.)

By contrast, Student continued to show significawmeakness in reading
comprehension in the third quarter of seventh grasteapproximately the end of the
third marking period in seventh grade, Student s@xing 60% in level 3 of the
FastTrack program, which addresses reading commpseaireskills. Student’s scores
for the term in FastTrack were poor. April testimgh Study Island at the third grade
level yielded a score of 60% for context clues; 5@¥main idea and details; 40%
for characters and plot; 30% for inferences ancclemions; and 20% for summary.
Compass Learning testing yielded scores in compabe ranging from 38% to 67%
in similar categories of skills. Both the readspgcialist assigned to instruct Student
in reading comprehension and the Wilson readingchiera recommended
consideration of either instructing Student at Festk level 2 or increasing the
amount of time for instruction at FastTrack level NT 1105-1106, 1944-1951; J
21)
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38.

39.

40.
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42.

43.

At approximately the end of the third marking pdrim seventh grade, Student’s
writing of persuasive, narrative and informatiopalssages was in the low “basic”
range, with an average score of 1.9 out of a plesdib. (J 21.)

In a Pacemaker diagnostic assessment in March Zlitlent scored 58% in basic
operations of addition, subtraction, multiplicatiamd division, with and without
regrouping; 13% in operations with fractions; andir0 understanding of and
operations with decimals. Student also scored @%measurement, geometry and
algebraic concepts. (J 21.)

In April 2011, The District’'s coordinator of mathatics evaluated Student for a
District re-evaluation report that addressed matte®m only. Standardized
achievement testing showed that Student had pregpleat a pace approximately
equal to the pace of same age peers during segeade, but was still functioning
below grade and age expectations. Student remanhdtie borderline level of
achievement in broad mathematics; improved to dhedverage level in calculation
(increasing Student’s standard score by ten); neadaiat the borderline level for
applied problems; and remained at the average fevehathematics fluency. (NT
1339-1341; J 25.)

Student maintained “A” and “B” averages in learnisgpport science and social
studies in the first three marking periods of sé¢hegrade. Student maintained good
grades in Fitness, computer literacy and art. &tuavas provided access to these
curricula through modified delivery of material acding to the modifications and
specially designed instruction in the IEP. (NT 639111; J 21.)

In the first three marking periods of seventh gra&udent maintained good
homework completion in English, Wilson reading, éhwie and social studies.
Student maintained good homework completion infits¢ two marking periods of
seventh grade for mathematics, but earned a fagitade for the third marking period
in homework. Overall, Student’s grade in matheasatanging from 75% to 85%. (J
29))

As part of the annual IEP development process aamfthrents’ request, the IEP team
reviewed and revised the IEP on April 6, 2011. Apel 2011 IEP placed Student in
Supplemental Learning Support, with instructioralincore academic subjects located
in a learning support classroom. Student would ibstructed in reading
comprehension with the FastTrack reading programdeht would be instructed in
mathematics with an alternative program; and Studenld be instructed in English,
social studies and science with a modified geregtatation curriculum. (J 17, 21.)

The April 2011 IEP set forth measurable goals tdressed expressive language
(only the skill of asking for clarification when m@thing is not understood); receptive
language (following oral two and three part direcd, main idea, story
comprehension, problem solving and answering “wiéstions); understanding and
correctly utilizing curriculum and age approprigteabulary; reading comprehension
at a third grade level (summarization, sequencidgntifying story conflict and



44,

45,

46.

47.

48.

49.

50.

51.

resolution, plot, cause and effect, inferencingarahbter, predicting, and utilizing
context clues); written communication (organizatiaonventions, content); and
mathematics skills (solving problems and performmgthematics operations with
fractions, subtraction with regrouping, making afp@n long division, solving

problems with decimals and percents, including nemyeunits, measurement and
geometry). The goals addressed all of the neesl#tifckd in the August 2010 re-
evaluation report, as modified based upon Studeadtsevement in the first three
guarters of seventh grade. (J 3, 7, 21.)

The IEP team determined that post-secondary trangjpals were not needed at the
time of the April 2011 IEP meeting. (J 21.)

The IEP team determined that the Student should thk alternative state wide
assessment, PASA. (J 21.)

The April 2011 IEP provided for accommodations apécially designed instruction
that addressed the needs set forth in the Augu€i &8evaluation report as modified
based upon the first three marking periods of Sttislseventh grade. (J 3, 21.)

The April 2011 IEP provided for speech therapy &y on a one-to-one basis for
one period weekly, and in a small group for twoiqus weekly; it provided for four
thirty minute speech therapist consultations widaching and other staff per
semester. (J 21.)

The April 2011 IEP provided for ESY services in #@maount of four hours per day,
five days per week, for five weeks during the sumn{é 16.)

On June 3, 2011, the District provided a re-evadmateport reflecting testing in

mathematics in April 2011. The report continueddent’s classifications of speech
or language impairment and specific learning diggbi It specified Student’s

educational needs in mathematics and recommendssialp designed instruction
for mathematics. (J 25.)

On June 13, 2011, the IEP team revised the IERe Jlime 2011 IEP placed Student
in Supplemental Learning Support, with instructionall core academic subjects
located in a learning support classroom. Studemtlldv be instructed in reading

comprehension with the FastTrack reading programdeht would be instructed in

mathematics and English with an alternative programd Student would be

instructed in social studies and science with aifiemlgeneral education curriculum.

(J29)

The June 2011 IEP set forth measurable goals thdressed expressive language
(asking for clarification when something is not arstood and correct use of
curriculum and age appropriate vocabulary); regeptanguage (following oral two
and three part directions, main idea, story conmgmeion, problem solving and
answering “wh” questions); understanding and cadlyadilizing curriculum and age
appropriate vocabulary; reading comprehensionthiré grade level (summarization,
sequencing, identifying story conflict and resadati plot, cause and effect,
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52.

53.

54.

55.

56.

57.

58.

59.

inferencing, character, predicting, and utilizirantext clues); written communication
(organization, conventions, content); and mathessakills (solving problems and
performing mathematics operations with fractionaptsaction with regrouping,

making change, long division, solving problems widlecimals and percents,
including monetary units). The goals addressedflihe needs identified in the
August 2010 re-evaluation report, as modified basgmbn both Student's

achievement in the first three quarters of sevaythde and the June 2011 re-
evaluation report. (J 3, 7, 21, 25, 29.)

The IEP team determined that the Student should thk alternative state wide
assessment, PASA. (J 29.)

The June 2011 IEP provided for accommodations gedially designed instruction
that addressed the needs set forth in the Augu€i &8 evaluation report as modified
based upon both the first three marking periodStofdent’'s seventh grade and the
June 2011 re-evaluation report. (J 3, 7, 21, 29, 2

The June 2011 IEP provided for speech therapy@s\n a one-to-one basis for one
period weekly, and in a small group for two perieg=ekly; it provided for four thirty
minute speech therapist consultations with teachimg) other staff per semester. (J
29)

The June 2011 IEP provided for ESY services inatm®unt of four hours per day,
five days per week, for five weeks during the sumni{é 29.)

On July 25, 2011, Student began attending the Ionoaal-Bell program for private
tutoring in reading, writing oral listening and teal thinking skills. Tutoring
continued through the beginning of September 2qP16.)

Lindmood-Bell testing scores (utilizing a varietiy/test instruments, some of which

were parts of larger test batteries) from Noven#H0 to September 2011 indicated
Nno progress or regression in picture vocabulagl, @ading, passage recall, spelling,
mathematics computation, and reading fluency; scamdicated slow progress in

word attack, paragraph reading and oral readingocenension. (P 6.)

In November 2011, the IEP team revised the IEPaa¢is’ request, removing two
mathematics goals and all objectives for speechaplye reading, mathematics and
writing. The team added seven new modificationspecially designed instruction
items, based upon recommendations of the Parexpigreconsultants, who attended
the IEP meeting. The team made no change in tteeedf placement, speech and
language services and ESY services. The teamncmati Student’s alternate state
assessment by PASA. (J 41, 42.)

In eighth grade, Student received grades of “A” & in all classes for the first
three marking periods. Student’s grades for homkwompletion were perfect for
all marking periods in all classes except one, wliee grades were over 90%. (J
46.)
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61.

62.

63.

64.

65.

66.

67.

By March 26, 2012, in mathematics, Student dematedr 50% accuracy from a
baseline of 13% on the IEP goal for determining #pgpropriate operation and

solving word problems. Student demonstrated 95€aracy from a baseline of 83%

on the IEP goal for subtraction with regrouping%6@ccuracy with zeros; and 100%
accuracy with making change up to $100.00. Studentionstrated 100% accuracy
from a baseline of 75% with one digit divisors with calculator and 55% accuracy
with 2 and 3 divisors with a calculator. Studeatmbnstrated 95% accuracy from a
baseline of 40% on the IEP goal for creating diatis with supports including a

calculator. By March, the probability goal had been taught. (J 46.)

By March 26, 2012, in reading, Student demonstrairedverage of 85% over two
assessments on the IEP goal for identifying thenntiea and supporting details; over
85% over two assessments for restating plot obey;s70% in one assessment for
identifying cause and effect; and 90% in one assessfor identifying context clues.
For the goal of sequencing story facts, Studentestd@0% or higher in two
assessments and 90% in one assessment using autagwep For the goal of
making inferences, Student scored 50% in one aseeds Summarization and
characterization were not yet addressed. (J 46.)

By March 26, 2012, in writing, Student demonstrategrall rubric scores (from a
baseline of 1.9) of 1.6 in September 2012, 2.2 avéynber 2012 and 1.8 in January;
this averages to less than the baseline of 1.@rdanization, Student scored 1.0, 3.0
and 1.0 in the same months; this averages to ne than the baseline. (J 46.)

In Student’s eighth grade year, the District begestructing and assessing Student
with a new alternative mathematics curriculum chlldumber Worlds. At the
beginning of the school year, the District placeddgnt in Level E of the program,
approximately a third grade level. (J 46.)

On March 26, 2012, the IEP team created the Stiggetarly IEP. The team
maintained Student in the same placement, suppkamndésarning support, but
changed the classes and supports for differentestgj Student continued to be
assigned to special education classes for all msydmject areas. For reading,
mathematics and English, Student would be instduitten an alternative curriculum.
For all other subjects, Student would be instruckemn the general education
curriculum. (J 46.)

Student continued eligible for alternate stateirtgsin the PASA assessment. The
District offered ESY at the same level of serviseoffered for the previous summer.
(J 46.)

Speech and language therapy was altered to one iBQtemperiod per week
individual, one 45 minute period per week in sngatlup, and one 45 minute period
per week of classroom support. (J 46.)

Present levels were established for reading, vgriaind mathematics, but the District
speech and language therapist did not report présesls for the previous speech
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68.

69.

70.

71.

72.

73.

74.

75.

and language goals for asking for clarificatiorgagstions, understanding and use of
vocabulary, and language tasks including the séfif®llowing oral directions, main
idea, problem solving and story comprehension. Ttherapist began addressing
articulation of /r/ in eighth grade, and reportedsent levels on that. (J 46.)

The March 2012 IEP revised the goals for speechvaitohg, eliminating the goal of
asking for clarification. The team included theasrable goal for expressive and
receptive language tasks, eliminating referenctihéngoal to the skills of following
oral directions, main idea and story comprehensiostead, the goal included
reference to the skills of identifying cause ante@f making inferences, making
predictions and problem solving. The team include@written measurable goal for
vocabulary development and use. (J 46.)

The March 2012 IEP revised the goals for mathemathanging the measurement
criteria and increasing the baseline of the goalstidving word problems; changing
the measurement criteria and reducing the basafnéhe goal for subtraction;
changing the measurement criteria and establishibgseline of the goal for finding
probability; and replacing the long division goabrh the previous IEP with a new
measurable goal for numbers and operations, tesbesaed for progress in the new
curriculum. (J 46.)

The March 2012 IEP revised the goal for writinghstituting a measurable goal
counting specific structural elements, includingagaaphs, sentences, descriptor
words and complex sentences. (J 46.)

The March 2012 IEP revised the goal for readintpl#shing baselines at the third,
fourth and fifth grade levels, and establishingdtiass and satisfaction criteria for
objectives addressing main idea, plot, cause afettefcomparison and contrast,
inferences, character traits and distinguishing dacd opinion. (J 46.)

By May 2012, FastTrack Assessments of Student’'dsimgacomprehension skills
showed that Student was listed as able to answading comprehension questions or
perform reading comprehension tasks with 87% acguah a grade three level and
41% accuracy at a grade four level. (P 12, P 17.)

In May 2012 Parents obtained an independent evatuaif Student's academic
achievement in reading. Test scores were consistéh those obtained by the
District generally, though they were lower in soameas than the District’s scores. (J
60, P 17.)

In November 2012, Parents requested a re-evaluatiStudent. (J 53.)

On December 6, 2012, the IEP team revised Stud#aPs It did not change the
placement, curricula, ESY offered, related seryicgsals or PASA alternative
assessment provided in the March 2012 IEP. It nsadee changes to present levels
to update Parent on progress, and made some chengexlifications and SDI; the
modifications and SDI continued to address Studesducational needs. (J 56.)
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77.
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79.

80.

81.

82.

On December 21, 2012, the District issued its rdwation report. The evaluator
found Student’s cognitive ability to fall within ehborderline range, and found no
significant discrepancy between Student’s abilibg aacademic achievement. The
evaluator removed Student’s classification of Sjpetiearning Disability, and, based
upon Student’s history and diagnosis of Attentioefi@it Hyperactivity Disorder,
classified Student with Speech or Language Impaitmand Other Health
Impairment. (J 60.)

Based upon standardized testing with the Woodcahknsbn Achievement, 3d
Edition, Normative Update, the evaluator found tl&tident had progressed in
reading, mathematics and writing from 2010 to 2G&&aining within the borderline
range of achievement, in comparison with same ageds. Curriculum based testing
and the evaluator's clinical observations duringtthesting indicated significant
progress from below third grade reading compreloensichievement in seventh
grade to scores indicating that Student was instma@l third grade and was applying
comprehension skill taught in the District's cuaiiem. The evaluator found that
Student’s achievement scores were commensurateowdtall cognitive functioning.
(NT 1655-1656, 1966-1971; J 60.)

As part of the re-evaluation, the District’'s speacil language therapist conducted a
speech and language re-evaluation. Standardizedssidicated that Student made
progress between 2010 and 2012 in synonyms, anmmgentence completion, non-

literal language, meaning from context, and amhigusentences. Student also
demonstrated progress in vocabulary, and incresesetgnce length. (J 60.)

The evaluator recommended continued special educatnd related services in
speech and language, reading comprehension, maibgnvariting, oral vocabulary

and language processing skills. In addition, thaliator recommended direct
instruction in working memory and study skill sagies and work checking habits.
(J 60.)

On January 15, 2013, the IEP team considered & l@@&fthat continued Student’'s
placement, instruction in alternative curricula, YE8ligibility and alternate state
assessment with PASA. (J 63B)

The January 2013 draft IEP offered revised goatsesmsing reading comprehension
(main idea, plot, context clues and inferences)theraatics (numbers and
computation, geometry and measurement, probabdgityl statistics, algebraic
concepts, functional measurement), writing (numbérparagraphs, number of
sentences, sentence types, descriptor words) asetlspand language (synonyms,
antonyms, similarities, differences, inferences;calulary, figurative language). (J
63B.)

The January 2013 draft IEP offered modificationd specially designed instruction -

some new and others from previous IEPs - that addce Student’s educational
needs. (J 63B)
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83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

By February 1, 2013, in speech and language, Stwdas able to perform language
tasks involving synonyms, antonyms, similaritiesffedences, inferences and
vocabulary correctly 80% of the time with prompiglahoices. Student had shown
some ability to understand figurative speech, lsoggess had not been measured at
that point, as the subject had been introducecdiytavo instances. (J 63A.)

By February 1, 2013, in reading comprehension faugh grade level, Student was
able to answer questions involving main idea, mohtext clues, inferences and parts
of plot with 50% accuracy. (J 63A)

By February 1, 2013, in mathematics at a sixth giagel, Student was able to solve
problems involving probability and statistics wB% accuracy; problems involving
numbers and computation with 56% accuracy; problemslving geometry and
measurement with 25% accuracy; and problems inwghalgebraic concepts with
47% accuracy. At a third grade level, Student alale to solve problems involving
functional measurement with 71% accuracy. (J 63A.)

By February 1, 2013, in writing, Student was alolevtite a three to five paragraph
composition with a minimum of five sentences perageaph, including two
descriptor words per composition and one to twommmd or complex sentences per
paragraph in one of three trials. (J 63A.)

On March 21, 2013, the IEP team revised StudeBfsfor the next school year. The
District offered an IEP meeting but Parent agreedthe District staff making
revisions without a meeting, subject to Parentgene and approval. (J 63, 71 p. 42.)

The March 2013 IEP continued Student's placememsfruction in alternative
curricula, ESY eligibility and alternate state asseent with PASA. (J 63A.)

The March 2013 IEP provided revised goals addrgsaihof the educational needs
addressed in the January 2013 draft IEP. It offareodifications and specially
designed instruction that addressed Student’'s éidnehneeds. (J 63A.)

In April 2013, Student was able to tell elapsedetito five minutes with 80%
accuracy; tell elapsed time to one minute with 7886uracy; count to the nearest
penny and nickel with 80% accuracy and count togstd, 10, 20 and 100 with 75%
accuracy. (P 26.)

In Student’s eighth and ninth grade years, the@dpaad language therapist consulted
with and coordinated with Student’s teachers t@ hleém accommodate or specially
design instruction to address Student’s speechliaargliage difficulties. (NT 1661-
1665; 1774-1786.)

In the 2012-2013 school year, teachers did notowolithe specially designed
instruction in the IEP that calls for Student tateshomework in a planner book and
have the assignments initialed by teachers. Stdderded in a significant number of
assignments late; however, Student earned goodsniarkhomework completion in
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that year, Student’s eighth grade year. Distraaspnnel believed that this specially
designed instruction was not necessary. (J 78, P 3

93. Although it was offered consistently during theergnt time, Student did not
participate in ESY services, due to schedule caisflivith summer camp plans. (NT
684-688.)

94. On April 15, 2013, Parents requested due processdilihg a Complaint-Notice

pursuant to the IDEA. On April 16, Parents rejddtee NOREP for the March 2013
IEP. (J 64.)

DISCUSSION AND CONCLUSIONS OF LAW

BURDEN OF PROOF

The burden of proof is composed of twasiderations, the burden of going forward and
the burden of persuasion. Of these, the more gakeansideration is the burden of persuasion,
which determines which of two contending partiestrear the risk of failing to convince the

finder of fact® In Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 383 L.Ed.2d 387 (2005), the

United States Supreme Court held that the burdepedcduasion is on the party that requests
relief in an IDEA case. Thus, the moving party fpr®duce a preponderance of evidértbat

the moving party is entitled to the relief requdsite the Complaint Notice._ L.E. v. Ramsey

Board of Education, 435 F.3d 384, 392 (3d Cir. 2006

This rule can decide the issue when neither siddymes a preponderance of evidence —

when the evidence on each side has equal weighthwhe Supreme Court in Schaffer called

3 The other consideration, the burden of going fodyaimply determines which party must present visiance
first, a matter that is within the discretion oéttribunal or finder of fact (which in this matisrthe hearing officer).

A “preponderance” of evidence is a weight of evitiethat is greater than the weight of evidence ywwed by the
opposing party._See, Comm. v. Williams, 532 P&, 284-286 (1992). Weight is based upon the pergeaess of
the evidence, not simply quantity. Comm. v. Walbi1 3 Pa. Commw. Unpub. LEXIS 164.
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“equipoise”. On the other hand, whenever the ewides preponderant (i.e., there is weightier
evidence) in favor of one party, that party willepail, regardless of who has the burden of
persuasion._See Schaffer, above.

In the present matter, based upon the above ithiefurden of persuasion rests upon the
Parents, who initiated the due process proceedinfe Parents fail to produce a preponderance
of the evidence in support of Parents’ claims,fahe evidence is in “equipoise”, the Parents

cannot prevail.

FREE APPROPRIATE PUBLIC EDUCATION — LEGAL STANDARD

The IDEA requires that a state receiving fedemcation funding provide a “free
appropriate public education” (FAPE) to disableddtbn. 20 U.S.C. 81412(a)(1), 20 U.S.C.
81401(9). School districts provide a FAPE by desig and administering a program of
individualized instruction that is set forth in &mdividualized Education Plan (“IEP”). 20
U.S.C. § 1414(d). The IEP must be “reasonablyutaled” to enable the child to receive
“meaningful educational benefits” in light of theudent's “intellectual potential.”_Shore Reqg'l

High Sch. Bd. of Ed. v. P.S., 381 F.3d 194, 198 (@d 2004) (quoting_Polk v. Cent.

Susquehanna Intermediate Unit 16, 853 F.2d 171.858@d Cir.1988)); Mary Courtney T. v.

School District of Philadelphia, 575 F.3d 235, 2{3@' Cir. 2009),_see Souderton Area School

Dist. v. J.H., Slip. Op. No. 09-1759, 2009 WL 3688743d Cir. 2009).
“Meaningful benefit” means that an eligible childfsogram affords him or her the

opportunity for “significant learning.”_RidgewodBloard of Education v. N.E., 172 F.3d 238,

247 (3d Cir. 1999). In order to provide FAPE, tteld’'s IEP must specify educational

instruction designed to meet his/her uniqgue needsnaust be accompanied by such services as

15



are necessary to permit the child to benefit frominstruction._Board of Education v. Rowley,

458 U.S. 176, 181-82, 102 S.Ct. 3034, 1038, 73 R&E®DI0 (1982); Oberti v. Board of

Education, 995 F.2d 1204, 1213 (3d Cir. 1993). efgible student is denied FAPE if his or her
program is not likely to produce progress, or & firogram affords the child only a “trivial” or

“de minimis” educational benefit. M.C. v. CentRégional School District, 81 F.3d 389, 396

(3.rd Cir. 1996), cert. den. 117 S. Ct. 176 (1996); Rolkentral Susquehanna Intermediate Unit

16, 853 F. 2d 171 {BCir. 1988).

Under the Supreme Court’s interpretation of th&ADIin Rowley and other relevant
cases, however, a school district is not necegsatjuired to provide the best possible program
to a student, or to maximize the student’'s poténtiRather, an IEP must provide a “basic floor

of opportunity” — it is not required to provide theptimal level of services.” Mary Courtney T.

V. School District of Philadelphia, 575 F.3d at 2&hrlisle Area School District v. Scott P., 62

F.3d 520, 532 (3d Cir. 1995).
The law requires only that the plan and its executivere reasonably calculated to

provide meaningful benefit. Carlisle Area Schoobeott P., 62 F.3d 520, (3d Cir. 1995), cert.

den. 517 U.S. 1135, 116 S.Ct. 1419, 134 L.Ed.2d86)(appropriateness is to be judged
prospectively, so that lack of progress does neatniah of itself render an IEP inappropriate.) Its
appropriateness must be determined as of the tinwas made or implemented, and the

reasonableness of the school district's programulshbe judged only on the basis of the
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evidence known to the school district at that tinfeee, D.S. v. Bayonne Board of Education,

602 F.3d 553, 564-65 (3d Cir. 2010).

THE DISTRICT PROVIDED A FAPE TO STUDENT

Based upon a preponderance of the evidence, llumd¢hat the District provided a
FAPE to Student. The District provided appropriplecement, and research based programs
that addressed the Student’s educational needse District implemented these programs
through qualified educators. It provided apprageridEPs and modifications and specially
designed instruction, extended school year servares related services, all appropriate to
address the needs of Student. The District washigsponsive to the requests of Parents, and
made extensive and appropriate efforts to incluatems in genuine collaboration with regard to
Student’s educational programming. A preponderafdde evidence shows that, as a result,
Student made slow but meaningful progress in alsrof educational concern, including
reading, writing, mathematics, speech and language.

There is no contest that the District providedagpropriate placement to the child and
that it provided research based programs to adddasgent’s educational needs. It is also
uncontested that the District implemented thesevicges through qualified professional
educators. Moreover, the evidence is prepondehattany changes made in the programming
provided to Student were predicated upon Parentadent.

| conclude, based upon a preponderance of the raedehat the District provided

appropriate IEPs during the relevant period. EP$ provided extensive summaries of the data

® Section 504 defines FAPE differently, requiringtthhe education provided be designed to meetritigidual
needs of the child “as adequately as the needemhandicapped persons are met.” 34 C.F.R. 81()@3. |
address this different standard below.
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available for Student, including present levelac@demic and functional performance that were
updated to the latest available assessments. HRegbals and modifications and specially
designed instruction addressed all of Student’'catonal needs in an appropriate fashion. A
careful review of the record persuades me thatgaellls during the relevant period were
measurable, and that the District provided appatgmprogress monitoring to the Paréntmsed
upon metrics stated in the goals and proceeding bpseline data contained in the goals and in
the present levels of academic and functional peréoce.

The evidence also is preponderant that the Distnade appropriate efforts to include
Parents in a collaborative effort to create Studespecial education program in the District. In
2 years and 2 months, the District provided 6 IEPannual IEPs, 3 revised IEPs and 1 draft that
was subsequently revised). In the same relevamdef time, the District provided two re-
evaluations (1 reevaluation to add new mathematigssessments, and one complete re-
evaluation). The record as a whole shows numeommsmunications between Parents and
District educational professionals and administstancluding emails, formal written reports,
correspondence and a substantial number of meetngst of which were IEP meetings in
compliance with federal and state regulations. &ofithese IEP meetings were devoted in part
to discussing Student’s needs with private evalgatnd service providers that had been
retained by Parents. Subsequent IEPs reflecte®idtact’s incorporation of at least some of
these providers’ recommendations. Thus, the ev&laacpreponderant that the District was

appropriately responsive to the Parents’ frequestlyressed desires and concerns.

® parents argue that the progress data were cogftsithem; however, the evidence is preponderaait Biistrict
personnel made every effort to explain the edunatigprogram to Parents. | conclude that, with heia
explanation available to them, Parents were nojugieed by any difficulty understanding the progregata.
Therefore, this fact does show a denial of FAPRarental participation.
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| conclude by a preponderance of the evidence tiat Student made meaningful
progress during the relevant period of time assalt®f the District’s special education services.
The record shows that this progress was slow, ahdurprisingly, Parents argue that the pace of
any of Student’s progress in the District was tlmavgo be meaningful. However, as explained
above, the law requires this hearing officer tcedeine meaningfulness in light of the Student’s
abilities. The record is preponderant that thed&mntis abilities were compromised significantly
by Student’s disabilities. | conclude, based ugos evidence, that relatively slow progress was
meaningful for this Student within the intent oétiDEA.

The parties made an extensive record regardinge8tis history, both clinical and
educational. Student was identified literally witbone year of birth as a child in need of
intervention. Student received this interventignway of speech and language services, among
other things. Student received early intervenservices, and the speech and language therapy
continued throughout Student’s preschool life. d8tut received speech and language services in
the early elementary school years, and also redeigecial educational interventions.

| consider it significant that, despite the ventensive interventions that this child
received, Student’'s performance in reading compr&ba, writing, speech and language skills
and mathematics showed very little progress frontléigarten through6grade. By the time
Student entered the District iff' grade, Student remained at approximately’ ay@&de level of
reading comprehension, with serious difficultiegagn that level of instruction, and a need to be
taught at a second grade level for some purpos8sudent had not yet mastered basic
mathematical facts and operations. Student wadblen® write paragraphs with complex

sentences consistently. Student was working otigsitres, differences, synonyms, antonyms
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and other basic language skills in speech and Egguherapy. Standardized testing scores
produced a similar picture of markedly slow progrgsthese areas.

Parents enrolled Student successively in 2 prigateools during the period between
November 2007 and the end of school in June 20TBe F' private school, which taught
Student for approximately 2 and one half yearsjsadlvParents that Student’s progress was so
slow that they were concerned for Student’s weihdpeshould Student be challenged any further
within their highly supported system. The very mewear, a 2 private school, after
approximately %2 year within its regular program andther one half year of one to one tutoring
in all major academic areas, again advised PatbatsStudent was likely to fall unacceptably
behind peers if Student should remain at tHdtpivate school. Thus Parents came to the
District for Student’s  grade experience.

This history shows preponderantly that Studentacep of learning in reading
comprehension, writing, speech and language s&itid mathematics had been slow during
Student’s life prior to entering the District’'s sais. | conclude that this slow pace of progress,
despite Parents’ provision of a variety of educalosettings and supports, provides an
appropriate context within which to view Studergiegress with the District during the relevant
period of time.

In this context, | conclude that Student did makegpess during the relevant period of
time, and that this progress was meaningful ford&th Standardized achievement tests,
curriculum based assessments and performance clasgroom all demonstrate preponderantly
that Student made educational progress in thre¢hefareas most affected by Student’'s

disabilities: reading comprehension, mathematicsspeech and language skills.
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Standardized achievement tests in reading (inctudieading comprehension) and
mathematics, as well as standardized assessmentkiated by the District's speech and
language therapist, demonstrate that Student wad@lnmaintain Student’s position relevant to a
national cohort of same age peers from 2010 uil22 a period of approximately 2 years.
Although Student did not “close the gap” with saage peers during this period, remaining one
to two standard deviations and sometimes more b#tewnean, nevertheless, these data show
approximately one year’s growth in one year fos tBtudent, a pace of progress that compares
quite favorably with the pace of Student’s prognassr to entering the District.

The District utilized an extensive array of curfiom based assessments, and many of
these also reflected significant progress in regdwriting, mathematics and speech and
language skills. Student showed an improvemerapgroximately 1 grade in 2 years with
regard to reading comprehension. Assessmentsatedicthat Student’s age appropriate and
curriculum based vocabulary increased substantialbpudent’s phonics, reading fluency and
even reading expression improved. Assessmentsaitedi that Student improved in writing
based upon a grade level writing rubric; moreowenen the goal was changed to a more
particularized measurement, based upon numberraf@phs, number of sentences, number of
more complex sentences and use of descriptive fegasn Student showed some progress over
a period of several months. In mathematics, Stutheproved in curricular assessments in the
areas of numbers and operations, measurement geldrailc concepts. With regard to speech
and language, the District’s therapist reportedroxpd scores in one to one language tasks, as
well as in observed and graded expressive langeegreises in the group setting.

Student also demonstrated improvement in classroperformance, including

volunteering and participating in classroom discuss and teachers’ subjective reports of
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Student’s performance in the areas of reading, ema#ttics, writing and speech and language
skills.

Parents criticize the District’'s many IEPs and IERisions, arguing that there were
errors in dates, in baselines, and in the progegssrts. Parents assert that the progress regortin
was confusing to Parents, and that one IEP iterdéided to contain any objectives. | agree that
Parents can make out some errors and some confestrgs in the IEPs. No doubt, too, the
District’s strenuous attempts to report every pietelata in the present levels sections of the
IEPs made it difficult to trace progress througiplathora of data from numerous types of
progress monitoring. Still, reading these documesry carefully, this hearing officer found
that the IEPs and the progress monitoring data weedligible. Once stitched together, the
strands of data were sufficiently coherent to st8wdent’s admittedly modest progress in the
areas of concern. Thus, | conclude that the prég@mt evidence shows that the IEPs were

appropriate.

IMPLEMENTATION OF THE IEP

Parents argue that there was a pattern of faiumplement Student’s IEP. They point
to two instances in which modifications or spegialesigned instruction in the IEP was not
followed. | will address these below, but | do fiatd them preponderant, when contrasted with
the substantial evidence of appropriate programmamyprogress discussed above.

Parents showed that, on one occasion, the Didsiletd to implement the modification
regarding Student’s asserted propensity to fainerwlexposed to [redacted]. The teacher
admittedly failed to warn Parents that the trigggrcourse material would be coming up in class,

and the Student reported feeling faint when theemaltwas addressed in class. The Student was
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not harmed; the emergency procedure in the IEP finadon was invoked; the teacher
apologized; and there is no evidence that this kihthpse ever repeated. | conclude that this
was an isolated mistake that does not imply anyewfdilure to implement this or any other
modification or SDI.

Parents also showed that the District failed tolempent one SDI appropriately: the SDI
for teacher signing of Student’s assignment planfdre IEPs consistently required the Student
to write all assignments in the planner and forcheas to initial the entries. One teacher
admitted not doing this; a supervisor admitted monitoring implementation of this SDI. The
book itself was made an exhibit and it shows sonmtaes with teacher initials, but these are at
best sporadic. | conclude that the District didl ta implement this item of specially designed
instruction appropriately.

The District argues that this failure was procetlimanature and did not cause any
deprivation of educational benefit. | disagreehvitie characterization, but agree that the record
shows no detriment from the District’s failurecdnclude that the District did fail to implement
this item of specially designed instruction apprai@y. The promise in the IEP is not merely
procedural in my view. It is a substantive servicebe provided. 34 C.F.R. 8300.513(a)(1).
There is documentary evidence that a significamlmer of Student’s assignments were marked
late at various times during the relevant peridtevertheless, this evidence itself is not enough
to prove that the Student was deprived of educalibenefit, because there was no testimony
showing that these purportedly late assignment® wet made up at a later time, or were not
modified pursuant to the extended time and othedifications in the IEP. Moreover, several
District witnesses credibly testified that Studenperformance in completing and turning in

homework and other assignments was excellent, &mtkBt’'s grades reflect good performance
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in homework and assignments. Thus, the Parents hav proved by a preponderance of the
evidence that the Student was deprived of educdtimenefit. As discussed, Student received a
FAPE and this lapse in one modification does nafates or outweigh the educational benefits
that Student received.

Parents argue that the Student’s science and sstcidies classes were not modified
appropriately to allow Student to access the culaidor these subjects. However, taken as a
whole, the record demonstrates the contrary byepqmderance. While separate textbooks and
modified curricula were not provided (consistenthwihe statements in the Student's IEPs
providing general education curricula for Studemtstience and social studies), the evidence
shows that other methods were utilized to modify dielivery of the curricula to Student so that

Student could access the information being tadght.

READING

Parents argue that the District failed to provigigprapriate programming to address
Student’s profound disability affecting reading quehension. The record does not support this
argument preponderantly. The District attemptednionths to move Student to a classroom
where Student’s learning support instruction cdatais on reading comprehension skills instead
of decoding skills (which are the primary focusimdtructional time in the Wilson classroom to
which Student had been assigned originally). Rardisagreed and resisted the change for

months, because they felt that the teacher wasod fiofor Student. The teacher thereupon

" Parents also piece together some testimony frbinlagy teacher that seems to negate the credibtariony of
other District withesses that science classes wedified as needed to enable Student to accessitheulum.
Most of these responses attested to a lack of memaonclude that this testimony is insufficigntonvincing of
the Parents’ assertions, weighed against the gntifehe record.
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crafted a modified Wilson class experience for 8tudwhich reduced the time spent in Wilson
curriculum in order to add time for Student in amputer-based reading comprehension
program, with explicit teaching by a District reaglispecialist.

This history vitiates the argument that the tedshereative programming was not
enough, when it was Parents who prevented thei®igtom providing more instruction for
reading comprehension. This history also conttadpreponderantly any argument that the
District failed to individualize its program for&tent in reading.

Parents argue that the Student’s reading teacteradiprovide appropriate programming
for Student when the teacher assigned literature réading that was above Student’s
instructional level. | find this focus on the réagl assignment to be unpersuasive in context of
the whole record. The teacher made clear thassigraed this in order to allow Student to read
and learn with the rest of the class. The teadestified credibly that he carefully
accommodated the assignment to account for Stigldower reading level and kept the
assignments short to mitigate any frustration Stuadeight experience. | find that the teacher
exercised sound educational judgment with regarthi® assignment, and that it was not an
example of inappropriate programming, nor was iblematic of any broader deficiencies in the

District’'s programming for Student.

MATHEMATICS

Parents argue that Student’'s mathematics instruottas inappropriate because the
District instructed Student in skills at lower geatévels than fifth grade, which Student had
attained at the previous private school; as a cpresge, Parents assert, Student was bored and

began to lose Student’s motivation, confidence @askion for mathematics. | find that there is
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some evidence of this in the record, consistingao$hort composition that Student wrote
confessing to this boredom and Student’s discounagé Nevertheless, this evidence does not
prove preponderantly that the District’'s programgnivas inappropriate for Student.

The greater weight of the record demonstrates tiwatDistrict's programming was
designed by a very gqualified director of mathensgtiwho conducted extensive testing over a
three year period of time, and who carefully s@daturriculum for Student that would address
Student’s deficiencies in mathematics. Programse wetted by the District and this educator,
and were provided by qualified teaching staff. Batandardized and curriculum based
assessments showed that Student made significagirgsss during the relevant period in

mathematics, and | conclude that this progressmeemingful for Student.

SPEECH AND LANGUAGE

In speech and language, Parents argue that thiddsimot have been designated as
Student’s primary disability. The record is pregerant to the contrary, especially given
Student’s extensive history of speech and langirstgevention going back to the Student’s first
year of life. All evaluations throughout these ngeato the extent reflected in the record,
indicated that Student had a speech or languagaiiment, and the record is preponderant that
that impairment was a significant factor in the d&tot’'s educational disabilities, impeding
Student’s reading comprehension, writing, mathersaroblem solving, participation in
classrooms across all subjects, and ability to tstded and carry out classroom instructions. |
find no basis in the record to criticize the Disfs designation of speech and language

impairment as Student’s primary disability.
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PARENTAL PARTICIPATION

Parents argue that they were denied meaningfulcgmation because of IEP changes
made at a meeting that occurred among educatitef@gthout their presence, and without the
presence of the full team mandated by law. Omrdlserd as a whole | find that this was not a
procedural violation of the IDEA. The record i®at that Parents asked that the changes be
made without an IEP meeting, and that Districtfdtafieved that they were thus permitted to go
forward.

However, even if this were a procedural violatitre record is preponderant that it did
not significantly impede Parents’ ability to panpiate in the decision making process. 34 C.F.R.
300.513(a)(2)(iif Parents were aware of the changes and did nectob) them, and the
District demonstrated repeatedly that its educateetcomed parental input, considered it at
every turn — including meeting with and acceptisgommendations by private evaluators and

providers — and repeatedly revised IEPs and cordutaluations to address Parents’ concerns.

POST SECONDARY TRANSITION

This issue arose in the course of the hearingvangllittle evidence was developed on it.
It was not mentioned in the Parents’ complaint, m@s it mentioned in Parents’ opening
statement. | conclude that, under the circumstribe record is not sufficiently developed to
address this issue. Further, | would consideniaiu to the District reach this issue where there
was essentially no notice to them that the issus lbefore me, until mid-way through the

hearing itself. Under these circumstances, | disrthe issue thus raised, without prejudice.

8 There is no evidence that any such proceduraatiosi impeded Student’s right to a FAPE or deprigéadent of
educational benefit. 34 C.F.R. §300.313(a)(2ii),
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CREDIBILITY

| accord little weight to the Parents’ expert opmtestimony. | found the expert to be
apparently sincere and helpful, but the expertnpfahad little knowledge of the Student’s
educational program, yet was asked essentiallyriticize it. The expert had little direct
knowledge of how Student was functioning at theetiof the hearing or in the year preceding
that date. Thus, | can give no weight to any apimas to Student’s progress or its significance.
The expert never definitively opined with any rblldy that Student either had failed to make
progress because of the District's program or wdwde made more progress but for the
District’s allegedly deficient program. | foundaththe expert was asked to, and tried to, go
beyond her expertise in answering questions abbat $tudent's PASA eligibility, and
repeatedly answered questions in a tentative, som@gtvague way. The expert demonstrated a
lack of memory on an important issue. She didraotember telling the District’s supervisor of
special education at the time of her on site oladem that the District was doing a good job — a
fact sworn to credibly by the supervisor. Thusphclude that the expert's testimony is simply
not reliable enough in this matter to rely upon dyginions.

In general, | found all of the witnesses to be itved based upon consistency of
testimony with the record (with a few minor and determinative exceptions) and their helpful,

non-argumentative, and fair approach to answenrgsgtipns.

COMPENSATORY EDUCATION

| have found a substantive deprivation of IEP sew in that the District did not
implement the homework assignment book modificatampropriately. On the other hand,

nowhere in the very comprehensive documentary deadrthis case do | find significant
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evidence of a chronic problem with homework comptet Thus, despite the District failure, the
evidence is preponderant that the Student recemsdcational benefit from homework
assignments; moreover, the record is prepondehatt Student received a FAPE despite the
District’s failure to implement the homework boobISappropriately. Consequently | will not
order any compensatory education due to this lapse.

Compensatory education is a remedy which aims $tore educational benefit that
should have been provided to a child, but was rotiged. In this matter, | conclude that such a
remedial order would not be equitable because tiseme loss of educational benefit to restore.

Therefore none is ordered.

SECTION 504

I conclude that the District did not violate theBHA by failing to offer or provide a
FAPE. | also conclude that the District offeredd gasrovided educational services that were
appropriate to meet Student’s individual needsdesjaately as the needs of non-handicapped

children in the District are met. 34 C.F.R. §134t8(1).°

CONCLUSION

| conclude that the evidence is preponderant timatDistrict provided Student with a
FAPE during the relevant period. Consequentlyjnd fthat there is no basis for an order
directing the District to provide compensatory eation. While the District did fail to

implement one modification promised in the IERntfno deprivation of educational benefit and

° The District does not deny that the District iddeally funded, that Student has a handicap withénmeaning of
section 504, and that the Student is “otherwisdifigd for section 504 purposes.
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therefore do not order compensation. In lighth@se conclusions, | find no basis to order the
District to provide reimbursement for either privagvaluations or tutoring services. | dismiss
the transition issue without prejudice, becauseas raised too late in the hearing and the record
is not adequately developed. Any claims regardssges that are not specifically addressed by

this decision and order are denied and dismissed.

ORDER

NOW, this twenty-ninth day of October, 2013, ithereby ORDERED that all of Parents’
claims are DISMISSED with prejudice, except thatrefgs’ allegations concerning the

appropriateness of transition planning and senaceslismissed without prejudice.

William F. Culleton, Jr. Esq.

WILLIAM F. CULLETON, JR., ESQ.CHO
HEARING OFFICER

October 29, 2013

30



