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Introduction

This special education due process hearing concerns the educational
rights of I.S. ("student”), a student who resides in the Donegal School
District (“District”).?

The parties disagree over the educational programming of the student
under the terms of the Individuals with Disabilities in Education
Improvement Act of 2004 (*IDEIA”) and the Rehabilitation Act of 1973,
particularly Section 504 of that statute (“Section 504"), specifically as to
whether the student was provided with a free, appropriate public education

“(“FAPE") under the terms of those statutes.?

The District counters that at all times it met its obligations to the
student under IDEIA and Section 504. Accordingly, the District argues that

the student and parent are not entitled to any remedy.

For reasons set forth below, I find for the parents in part and for the

District in part.

Issues

1. Did the District provide appropriate educational programming for the
student’s needs in the 2018-2019 (as of February 2019), 2019-2020,
2020-2021, and 2021-2022 school years?

! The generic use of “student”, and avoidance of personal pronouns, are employed to
protect the confidentiality of the student.

2 It is this hearing officer’s preference to cite to the pertinent federal implementing
regulations of the IDEIA at 34 C.F.R. §§300.1-300.818 (see also 22 PA Code
§8§14.101-14.162 [“Chapter 14"]), as well as the federal implementing regulations of
Section 504 at 34 C.F.R. §§104.1-104.61 (see also 22 PA Code §§15.1-15.11
[“Chapter 15"]).


https://15.1-15.11
https://104.1-104.61

2. To the extent that the answer to this questions is *no” as to any school

year, is the student entitled to remedy?

Stipulations of the Parties
The parties have stipulated as follows as to the student’s programming and

when it was in effect:

Stipulation #1. Parents Exhibit ["P”] 4 is an individualized education program
(“IEP”) developed in January 2018 with revisions in March 2018 related to
extended school year ("ESY”) programming. P-4 was the IEP in place from
mid-March 2018 to November 2018, including ESY for the summer of 2018.

Stipulation #2. P-8 is the January 2018 IEP with revisions through October
2018. The District issued a notice of recommended educational placement
("NOREP"), which parents returned in mid-November 2018, requesting an
informal meeting. This IEP was then updated in November 2018 as to
related services (P-9). P-9, the IEP with November 2018 revisions, was in
place until January 2019, with the development of the IEP at School District
Exhibit [“S"]-3.

Stipulation #3. S-3 is an IEP developed early January 2019 with revisions in
February 2019 relating to ESY programming. S-3 was the IEP in place from
January 2019 to the end of the 2018-2019 school year.

Stipulation #4. S-7 is an IEP developed January 2019 with revisions in May
2019 related to parental concerns, related services, and ESY programming.
Parents did not sign the May 2019 NOREP which accompanied the IEP (P-10)
so the IEP at S-7 did not go into effect.



Stipulation #5. S-8 is a transition IEP for the transition from the student’s
placement at the District to a an agreed-upon private placement for the
2019-2020 school year. S-8 was the IEP in place for ESY in the summer of
2019 and the beginning of the 2019-20 school year until an IEP revision in
September 2019 (S-18).

Stipulation #6. S-18 is an IEP developed by the private placement after the
student’s transition to the private placement. S-8 was the IEP in place from
early October 2019 until the end of the 2019-2020 school year. Parents
returned the NOREP beyond the 10-day period after its issuance (S-19) and,
per the District’s procedures after the expiration of those 10 days, the
October 2019 IEP went into effect

Stipulation #7. S-24 is a June 2020 IEP developed by the private placement

following a re-evaluation of the student.

Stipulation #8. S-26 is an August 2020 IEP for the transition from the
private placement to a placement at the local intermediate unit (*IU”). S-26

was the IEP in place until early September 2020 revision. (S-29).

Stipulation #9. S-29 is the August 2020 IEP with a revision in early
September 2020. S-29 was the IEP in place from September 2020 to
December 2020.

Stipulation #10. S-30 is an August 2020 IEP with revisions through
November 2020. Parents requested an informal meeting in response to the
NOREP (S-31). The IEP was in effect from January 2020 through May 2021.



Stipulation #11. S-33 is a proposed IEP related to the student’s return to in-
person learning. Parents filed a due process complaint (which tolled the
parents’ claims and is not the complaint at the center of these proceedings).
The IEP at S-33 did not go into effect.

Stipulation #12. S-37 is a February 2021 IEP revised in May 2021 after the
issuance of a functional behavior assessment ("FBA"). Parents approved the
implementation of the IEP at S-37 but noted concerns with the reductions of
occupational therapy (*OT”) and speech language therapy ("S&L") minutes
(S-38). The IEP at S-37 went into effect in late May 2021, including ESY in

the summer of 2021, until December 2021.

Stipulation #13. S-40 is the February 2021 IEP revised in November 2021,
with revisions marked throughout the document. After parents returned the
NOREP (S-43), the IEP at S-40 went into effect in December 2021.

Stipulation #14. S-45 is an IEP which adds as a revision a toileting protocol

to for the student, a protocol which was implemented late January 2022.

Stipulation #15. S-47 is a February 2022 IEP which was not implemented
because parents invoked pendency with the filing of the special education

due process complaint which led to these proceedings. (5-48).

Stipulation #16. S-50 is an IEP which was not implemented.

Stipulation #17. S-51 is the current IEP. Parents agreed to its
implementation but noted concerns in the NOREP, returned April 2022, that
parents do not believe the IEP provides FAPE (P-32). The IEP at S-51 was
put in place April 25, 2022.



Findings of Fact

All evidence in the record, both exhibits and testimony, were considered.
Specific evidentiary artifacts in findings of fact, however, are cited only as
necessary to resolve the issue(s) presented. Consequently, all exhibits and

all aspects of each witness’s testimony are not explicitly referenced below.

General Background & Placement History

1. The student is diagnosed with autism, pyridoxine-dependent epilepsy
(a metabolic disorder), intellectual disability, attention deficit
hyperactivity disorder ("ADHD"), and apraxia of speech. (Notes of
Testimony [“NT"”] April 22" session at 39, 42).

2. Safety is one of Parent’s paramount concerns for [Student], along with
communication, self-care skills, toilet training, positive behavior
support, and listener responding to help [Student] from eloping. (NT
April 22" session at 51, 93).

3. In the 2018-2019 school year, including February 2019 when parents’
claims accrue, the student attended a placement at a District
elementary school. After that school year, that classroom was going to
be phased out of the District’s continuum of special education
placements, so the student’s IEP team investigated private placements
for the student.



. In the summer of 2019, the student attended a private placement for
ESY programming. The student remained at the private placement for
the 2019-2020 school year.

. The 2019-2020 school year was interrupted by the statewide school
closure in March 2020 as a result of the COVID-19 pandemic. The

student completed the school year with online programming.

. In the summer of 2020, the student attended the private placement

for ESY programming.

. In the 2020-2021 school year, the student attended a placement at
the local IU. Due to health concerns, the student began the school

year with online programming instead of in-person schooling.

. The student was not attending the online sessions. In October 2020,
having been informed of this, the District held a meeting to discuss a
school attendance improvement plan and the potential for a
paraprofessional to assist the student at home during online
programming. The family rejected the paraprofessional coming into
the home, and the family made efforts to make sure that the student’s
attendance with online sessions improved. The student continued with
online programming until February 2021 when the student returned to
the IU for in-person schooling. (S-23, S-52; NT at 81-83, 88-91, 220-
225).

. The student finished the 2020-2021 school year, in-person, in the IU

placement. In February 2021, upon the return to in-person schooling,



the IU unilaterally determined that the student was not eligible for
COVID compensatory services ("CCS”).3

10. In the summer of 2021, the student attended the IU for ESY

programming.

11. Parents took advantage of Pennsylvania’s pandemic-related Act
66 which, due to pandemic-related irregularities in schooling, allowed
students to repeat the same grade level in the 2021-2022 school year.
The [Student] repeated the same grade level, in person, at the IU
placement for the 2021-2022 school year.

12. As part of an interim, evidence-based ruling, the District’s
proposed ESY programming for the summer of 2022 was found to be
appropriate, although the level of related services were increased to
mirror the level of services during the school year. (Hearing Officer
Exhibit - ESY-2022 Ruling - June 23, 2022).

13. As indicated in the stipulations above, the student’s IEP has been

the basis of numerous revisions over time.

14. To wrangle such an intricate record, the hearing officer
requested that the parties, in their closing statements, address the

specific areas of dispute that had coalesced over the course of the

3 Near the end of the hearing, the parents made a motion to compel that
documentation of the IU’s determination of CCS be made available and, failing the
disclosure of that documentation, that a negative inference be imputed to the
District’s position on the matter. The District asserted through counsel that its
request for any and all documentation in this regard had gone unanswered by the IU.
Evidence, through the testimony of the District’s director of special education, was
taken (Hearing Officer Exhibit — Parents Motion to Compel & District Response;
Hearing Officer Exhibit — Order re Motion to Compel; NT at 592-614.



hearing. These include the following areas: evaluations, academics,
related services (S&L and OT), ESY, and CCS.4 This framework will be

employed in structuring the fact-finding and discussion.

Evaluations
15. In January 2017, the student was evaluated by an outside
evaluator. Among other identifications, the outside evaluator identified
the student with an intellectual disability in addition to autism. (P-1).
16. In June 2017, the District evaluated the student upon the
student’s entry into the District’s [program]. It accepted the testing

and conclusions of the early intervention evaluation report. (P-2).

17. The parents did not provide the outside evaluation report to the
District. (NT at 122-128).
18. In February 2020, an independent educational evaluation was

performed, confirming the identifications of the student, including
intellectual disability. (S-21).

19. The District re-evaluated the student in June 2021. In this re-
evaluation report, the District added intellectual disability to its
identifications of the student. (P-21).

4 This matter was filed contemporaneously with a complaint involving the student’s
sibling E.S. at ODR file number 25865-21-22 and decisions in both matters are also
being issued contemporaneously. Because some witnesses would testify on both
records, hearing days often had the participants moving between both records, with
testimony first taken as to the student before switching to testimony for the
student’s sibling. Interspersed between this “duplicate” testimony might be the
testimony of a witness who was testifying as to only one of the records. It led to a
very intricate evidentiary record session to session. (See NT at 620-621).



Academics

20. In the 2018-2019 school year, the student continued to engage
in behaviors including not completing work. (P-15.)

21. The student had made progress by the end of the 2018-2019
school year on the VB-MAPP goals in the IEP. (S-18 at page 8).

22. At the private placement, overall the student made progress on
the VB-MAPP, both in the cumulative milestones score and area-
specific scores, from the start of the 2019-2020 school year through
March 2020 before Pennsylvania schools closed as a result of the
COVID-19 pandemic. Working with a board-certified behavior analyst,
the student also made progress in behavior. (P-24; S-14, S-15, S-20,
S-18 at pages 7-8, S-24 at page 8; NT at 226, 235-236, 258, 261-
262, 547).

23. Due to the school closure and the need to move to online
programming, the student did not work on new academic or VB-MAPP
skills. The student reviewed previously mastered skills. The student
received a reduced amount of S&L and OT services due to the online
programming. (P-19, P-26; NT at 123-124, 134-135, 250, 313-314,
555-556).

24. At the IU placement from the outset of the 2020-2021 school
year through the end of October 2020, the first quarter of the school
year, the student did not attend enough online sessions to gauge
progress over that quarter. (S-23, S-28).

25. Over the remainder of the 2020-2021 school year, the student
made progress on all three of the VB-MAPP goals. (5-28 at pages 3-6).

26. In the first quarter of the 2021-2022 school year, the student
continued to make progress on all three of the VB-MAPP goals. (5-35
at pages 3-6).

10



27. Over the period November 2021 - March 2022, the student
made progress on VB-MAPP goals. The March 2022 IEP revisions
included moving from the VB-MAPP to a new curriculum (Essential for
Living). Baselines for the new curriculum were gathered as part of the
March IEP revisions. (S5-40 at pages 9-21, S-51 at pages 11-17; NT at
pages 377-378).

28. The goals, specially-designed instruction/program modifications,
and related services in the March 2022 IEP are appropriate for the
student. (S-51 at pages 46-82).

S&L / OT
29. The student had made progress by the end of the 2018-2019
school year on S&L goals in the IEP. (S-18 at page 10).
30. The student had not made progress by the end of the 2018-2019

school year on OT goals in the IEP. (S-18 at page 9).

31. At the private placement in the 2019-2020 school year, progress
monitoring is vague and does not show evidence of progress in OT
through March 2020 before Pennsylvania schools closed as a result of
the COVID-19 pandemic. (S-18 at pages 18-19, S-24 at page 8-9).

32. At the private placement in the 2019-2020 school year, progress
monitoring indicates that the student did not make progress in S&L in
either goal (communicating a sequence for requesting a desired item
or identifying a picture or item in a field) through March 2020 before
Pennsylvania schools closed as a result of the COVID-19 pandemic. (S-
18 at page 19, S-24 at page 8-9).

33. At the IU placement from the outset of the 2020-2021 school
year through the end of October 2020, the first quarter of the school

11



year, the student did not attend enough online sessions to gauge
progress in S&L or OT over that quarter. (S-23, S-28).

34. Over the remainder of the 2020-2021 school year, the student
did not make progress in either of the S&L goals. (S-28 at pages 2-3).

35. Over the remainder of the 2020-2021 school year, the student
showed progress in all three OT goals. (S-28 at pages 1-2).

36. As of the first quarter of the 2021-2022 school year, the
student’s S&L goals had changed. (S-35 at pages 2-3, S-37).

37. As of the first quarter of the 2021-2022 school year, the student

showed continued progress in one OT goal and regression in two OT
goals. Overall, however, the record supports a conclusion that the

student was making global progress in OT. (S-35 at pages 1-2).

ESY
38. The student lost VB-MAPP skills during the ESY programming in
the summer of 2019. (S-10).
39. Due to the March 2020 pandemic-related school closure, the

student attended online ESY programming in the summer of 2020. The
record does not contain any data or progress monitoring from the ESY-
2020 program. (S-26 at page 6).

40. The student attended ESY programming in person in the summer
of 2021. The record does not contain any explicit data or progress
monitoring from the ESY-2021 program. But the record created for the
ESY-2022 program contains a large degree of implicit evidence—both
exhibits and testimony—that speaks to the student’s academic, S&L,
and OT performance upon returning directly from ESY-2021
programming for the 2021-2022 school year. This evidence supports a

conclusion that the student did not markedly regress, thereby

12



indicating that the ESY-2021 programming was appropriate and
allowed the student to maintain skills levels. (S-37, S-46, S-51; see
generally NT May 20t ESY session at pages 8-233; NT at 486).

41. The ESY programming for the summer of 2022 was addressed in
the interim ruling issued in June 2022. (Hearing Officer Exhibit - ESY-
2022 Ruling - June 23, 2022).

CS

42. In February 2021, the IU unilaterally decided that the student
did not qualify for CCS as a result of the pandemic related school-
closure and return-to-schooling issues in the spring of 2020 and the
beginning of the 2020-2021 school year. (NT April 22" session at 214;
NT at 606-613).

Discussion

IDEIA/Denial-of-FAPE

FAPE. The provision of special education to students with disabilities is
governed by federal and Pennsylvania law. (34 C.F.R. §§300.1-300.818; 22
PA Code §§14.101-14.162). To assure that an eligible child receives FAPE
(34 C.F.R. §300.17), an IEP must be reasonably calculated to yield
meaningful educational benefit to the student. (Board of Education v.
Rowley, 458 U.S. 176, 187-204 (1982)). ‘Meaningful benefit’ means that a

student’s program affords the student the opportunity for significant learning

in light of his or her individual needs, not simply de minimis, or minimal, or

‘some’ education progress. (Endrew F. ex rel. Joseph F. v. Douglas County
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School District, 580 U.S. , 137 S. Ct. 988, 197 L. Ed. 2d 335, (2017); Dunn
v. Downingtown Area School District, 904 F.3d 208 (3d Cir. 2018)).

Here, the District by and large has provided FAPE to the student over
the school years in question—2018-2019 (as of February 2019), 2019-2020,
2020-2021, and 2021-2022. (Findings of Fact [“FF"] 21, 22, 24, 25, 26, 27,

28, 29, 35, 37, 40, 41). There were, however, aspects of programming over

time where the student did not make progress and was denied FAPE,
specifically: OT for the period February 2019 through end of the 2018-2019
school year, ESY programming in the summer of 2019, both S&L and OT for
the 2019 - 2020 school year (through March 2020 when schools closed),
S&L in the IU placement in the 2020-2021 school year after the student
began to attend regularly in November 2020, and OT for the period August -
October 2021. (FF 30, 31, 32, 34, 38). For these latter instances,
compensatory education will be awarded.

There are also three aspects of the student’s programming
where the student was denied FAPE where special explanation must be
provided. First, the District failed to identify the student as a student with an
intellectual disability (FF 15, 16, 17, 18, 19). There is a degree of merit in
the District’s position that (1) the student’s needs related to autism
overwhelm any and all programming regardless of identification status and
(2) nothing in the student’s program would markedly change even had the
District identified the student as a student with an intellectual disability. As
to the District’s arguments, however, there is not only a flaw, but a fatal
flaw.

To not identify a student with an intellectual disability is, on its face,
almost always a denial of FAPE because it circumvents the heightened
awareness, and added protections, in Pennsylvania special education
regulations for students with intellectual disability. One example of this

heightened awareness/added protection is found in IDEIA and adopted in

14



Pennsylvania law—the necessity to include short-term objectives as part of
any IEP goal where a student with an intellectual disability (more precisely, a
student who qualifies for alternative state-level assessment). (34 C.F.R.
§300.320(a)(2)(ii); 22 PA Code §14.102(a)(2)(xxvii)).

But in Pennsylvania, a student with an intellectual disability must be
evaluated at least every two years, rather than every three years.
Ostensibly, this is to confirm that an understanding of the student has not
changed or does not need to be addressed on a, by definition, more regular
basis. (22 PA Code §14.124(c)). Likewise, any disciplinary removal from
school— regardless of type or length and excluding only the weapons, drugs,
and inflicting serious bodily injury provisions of 34 C.F.R. §300.530(g)(1-
3)—of a student with an intellectual disability is considered to be a
disciplinary change-in-placement, requiring that a manifestation
determination process be undertaken. (22 PA Code §14.143(b)).

The latter of these two points does not apply in this case, although it is
included to illustrate the heightened awareness/added protection in
Pennsylvania for students with an intellectual disability. The former of these
two points, however, was a downfall of the District due to the mis-
identification. The District should have engaged in a biennial evaluation of
the student by June 2019 (instead of waiting for the independent evaluation
of February 2020. This mis-identification is a denial of FAPE.

Second, there is no data or evidence, at all, in the record regarding
the student’s ESY programming at the private placement in the summer of
2020. (FF 39). Granted, this was only shortly after the pandemic-related
school closure and the student’s ESY programming was entirely online. So
there may well be valid reasons for the lack of any data. Still, even any
statement to that effect in the September 2020 IEPs—S-24, S-26—is

missing. The record is simply silent. And for a student with needs as

15



complex as this student, where evidence as to ESY programming is available
for every other summer, must weigh against the District.

Third, in a similar way, the evidence is silent as to the District’s
position on the provision of CCS to the student. (FF 42). In February 2021,
the IU unilaterally decided that the student did not qualify for CCS. The
parents or IEP team were not made part of the decision-making, the District
has no documentation on the decision, and the IU could not, or chose not to,
provide information to the District about decision. These are all reasons why
the District may be viewed as blameless. This cannot be the ultimate
conclusion, however: Again, for a student with needs as complex as this
student, the lack of evidence about the decision or decision-making process
must weigh against the District.

Accordingly, in addition to the programming-related deficits,
compensatory education will be awarded for these three instances of denial
of FAPE.

Section 504/Denial-of-FAPE

Section 504 and Chapter 15 also require that children with disabilities
in Pennsylvania schools be provided with FAPE. (34 C.F.R. §104.33; 22 PA
Code §15.1).> The provisions of IDEIA/Chapter 14 and related case law, in
regards to providing FAPE, are more voluminous than those under Section
504 and Chapter 15, but the standards to judge the provision of FAPE are

broadly analogous; in fact, the standards may even, in most cases, be

5 Pennsylvania’s Chapter 14, at 22 PA Code §14.101, utilizes the term “student with
a disability” for a student who qualifies under IDEIA/Chapter 14. Chapter 15, at 22
PA Code §15.2, utilizes the term “protected handicapped student” for a student who
qualifies under Section 504/Chapter 15. For clarity and consistency in the decision,
the term “student with a disability” will be used in the discussion of both
statutory/regulatory frameworks
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considered to be identical for claims of denial-of-FAPE. (See generally P.P. v.
West Chester Area School District, 585 F.3d 727 (3d Cir. 2009)).

As outlined above, the District denied the student FAPE for certain

deprivation in the provision of services, as well as the issues related to the
evaluation, ESY-2020, and CCS. The compensatory education award will

remedy denial-of-FAPE under Section 504 as well as IDEIA.

Compensatory Education

Where a school district has denied FAPE to a student under the terms
of IDEIA, and by analogy under the terms of Section 504, compensatory
education is an equitable remedy that is available to a student. (Lester H. v.
Gilhool, 916 F.2d 865 (3d Cir. 1990); Big Beaver Falls Area Sch. Dist. v.
Jackson, 615 A.2d 910 (Pa. Commonw. 1992)).

The evidentiary scope of claims, which is not a point of contention in

this matter, and the nature of compensatory education awards were
addressed in G.L. v. Ligonier Valley School Authority, 801 F.3d 602 (3d Cir.

2015) The G.L. court recognized two methods by which a compensatory

education remedy may be calculated. One method, the more prevalent
method to devise compensatory education, is the quantitative/hour-for-hour
calculation, where, having proven a denial of FAPE, the compensatory
education remedy is calculated based on a quantitative calculation given the
period of deprivation. In most cases, it is equitable in nature, but the award
is @ numeric award of hours as remedy. The second method, a rarer method
to devise compensatory education, is the qualitative/make-whole calculation,
where, having proven a denial of FAPE, the compensatory education remedy
is calculated based on a qualitative determination where the compensatory
education remedy is gauged to place the student in the place where he/she

would have been absent the denial of FAPE. It, too, is equitable in nature,
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but the award is based on services, or some future accomplishment or goal-
mastery by the student, rather than being numeric in nature.

Both calculations are a matter of proof. The quantitative/hour-for-hour
approach is normally a matter of evidence based on IEPs or other
documentary evidence that provides insight into the quantitative nature of
the proven deprivation. The qualitative/make-whole approach normally
requires testimony from someone with expertise to provide evidence as to
where the student might have been, or should have been, educationally but
for the proven deprivation, often with a sense of what the make-whole
services, or future student accomplishment/goal-mastery, might look like
from a remedial perspective. In this case, in their complaint, parents seek a
quantitative/hour-for-hour (“full days of compensatory education”—
Complaint at page 11).

In terms of compensatory education, there is an equitable component
to the awards below. The District rightly points out that even where there
have been denials of FAPE, those have not been blanket denials. The
testimony of educators deepens one’s understanding of the student and
provides context for nuanced understanding of elements of progress; the
District is correct that “this is a student who cannot be measured purely by
numbers and ‘check marks’ on a page”. (District’s closing statement at page
19).

Bearing that in mind, compensatory education is awarded as follows:

e ESY-2019 - 60 hours (S-7 at page 29, S-10)

e OT in spring 2019 - 10 hours (S-3 at page 27)

e OT in 2019-2020 (to mid-March 2020) - 10 hours (S-18 at page
22)

e S&L in 2019-2020 (to mid-March 2020) - 25 hours (S-18 at
page 22)
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e S&L in 2020-2021 (after October 2020) - 25 hours (S5-30 at
page 35, S-37 at page 50)

e OT in 1t quarter 2021-2022 - 4 hours (S-37 at page 50)

e Non-identification of student — 100 hours (FF 15-19)

e Lack of documentation ESY-2020 - 25 hours (FF 39)

e Lack of documentation CCS - 25 hours (FF 42)

Thus, the entirety of the compensatory education award will be 284 hours.

ORDER

In accord with the findings of fact and conclusions of law as set forth
above, the Donegal School District denied the student a free appropriate
public education as detailed in the decision above. The student is awarded

284 hours of compensatory education.

The student’s educational program as outlined in the February 2022
IEP, with March 2022 revisions, is an appropriate program and placement for
the student.

Any claim not specifically addressed in this decision and order is

denied and dismissed.

s/ Mictiael 1. MeElligore, Eoguire

Michael J. McElligott, Esquire
Special Education Hearing Officer

07/28/2022
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