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INTRODUCTION AND PROCEDURAL HISTORY

Student is currently a late-teen aged former student éRhbttstown School District
(District). By complaint dated May 13, 2009, Statle custodial parents (hereafter Parents)
filed a due process complaint against the Distli@iiming that it denied a free, appropriate
public education (FAPE) to Student during the 20062007-08, and 2008-09 school years.

This case was assigned to a hearing officer whoidged the complaint without a
hearing on June 18, 2009. On February 16, 20&0;dke was remanded by the U.S. District
Court for the Eastern District of Pennsylvaniaddrearing, based upon its determinations that
(1) the Parents had standing to make educatior#idas for Student; (2) the Parents had
standing to “seek reimbursement, or other rel@fekpenditures made on behalf of [Student] ...
and for monies spent by [the Parents’ son] if owgdhe [Parents] to [the Parents’ son]”; and (3)
Student had standing to commence this action ote®tis own behalf.

Upon remand, the matter was assigned to this tgeaffiter and a hearing was
scheduled for March 15, 2010. On March 3, 2016 Qistrict renewed its motion to limit the
scope of the hearing to preclude any claims relatede time period prior to May 19, 2007.
The Parents, through counsel, filed a respdngbe March 15, 2010 hearing session was
convened and was limited to evidence on the stafutmitations. In an interim decision on
April 13, 2010, this hearing officer determinedttii@ Parents had established an exception to
theIndividuals with Disabilities Education Act (IDEAtatute of limitations, and would be
permitted to present substantive evidence on dhetlaims presented in their due process
complaint,i.e., to the beginning of the 2006-07 school year.

Four subsequent due process hearing sessions areteated at which the parties
presented evidence in support of their respectsitipns. For the reasons which follow, | find
in favor of the District on all claims.

! The name and gender of the student are not ugdsidecision in order to preserve Student’s myva
% School District Exhibit (S) 41 at p. 5. The sdrStudent’s custodial parents is variously refemieih
the record as Student’s advocate, mentor, andrfostéher. For ease of discussion and claritywliebe
referred to as Student’s advocate throughout thilsian. Student’s advocate was not a party todhse
before the District Court and did not appeal thieaeination that he lacked standing in this matter.
should also be noted that Student has returnexaiher city and did not participate in the procegdi
before this hearing officer, and the District’scefs to subpoena Student to testify were not ssfales
(Notes of Testimony (N.T.) 626-27, 642-43, 648-483-89; S 45)

® The Parents specifically withdrew their requesstt the District be ordered to issue a diploma to
Student and to improve its “child find” effort&ee Parents’ March 8, 2010 response to the District's
renewed motions for dismissal. In their closinghithe parents reiterated the request that tis&ibi be
ordered to issue a diploma to Student. (Parefdsing brief at 11) Not only do the Parents faittte
authority from which | can conclude this is an #afale remedy for this hearing officer to orderlist
case, this claim was specifically withdrawn and &aB® not set forth in the opening statements ®f th
parties as an issue for me to resolve. (N.T. 134-Accordingly, | will not address it further ihis
opinion. Similarly, the District's arguments rehat to the Parents’ standing have been address#teby
District Court and need not be reviewed by thigimgeofficer.

20 U.S.C. 88 1404t seq.

® Hearing Officer Exhibit (HO) 3.



| SSUES

1. Whether the District denied FAPE to Student for2B86-07, 2007-08, and 2008-
09 school years;

2. If so, whether Student is entitled to compensasahycation for the 2006-07 and

2007-08 school years, and whether the Parentsétkee to tuition reimbursement
for the 2008-09 school year.

FINDINGS OF FACT

. Student attended regular education from kindergaheugh second grade in [a school
district in another state]. During Student’s setgrade year (February 1999) an educational
evaluation was performed due to concerns over tigdacademic performance. Student
was identified as eligible for special educatiori®99 on the basis of a specific learning
disability and began special education in thirddgrél999-2000). (Parent Exhibit (P) 1, P 2;
School District Exhibit (S) 1, S 2)

. Student’s family life underwent several major chesygn 1999 and 2000 including the death
of a [family member], incarceration of a parent] &tudent’'s move to live with extended
family members. Student demonstrated some emdtwmbbehavior difficulties at school
during the 1999-2000 and 2000-01 school year; §2)

. An educational evaluation conducted in the sprihg0®1 revealed well-below grade level
academic performance in reading, math, and writteguage; and scores in the borderline to
average range on the Kaufman Brief Intelligence. Tessed upon Student’s psychiatric
diagnoses of Reactive Attachment Disorder, Dysthymost-Traumatic Stress Disorder, and
Obsessive Compulsive Personality Disorder, thehpdggist recommended that Student’s
classification be changed to serious emotionalidisince. Student made minimal academic
progress during the 2000-01 school year. (P 1,92 S 2)

. Student transitioned to middle school for sixthdgran the 2002-03 school year and
reportedly “adjusted well.” (P 2 at 7; S 2 atThroughout middle school, Student was
provided special education to address emotionaldhiance as well as a specific learning
disability. Student’s behaviors had an adversecefbin Student’s academic performance
throughout this time period. (P1,P 2;S1,S 2)

. Student’s advocate first became involved with Staaéhen Student was in middle schooaol,
providing support and tutoring. (Notes of Testim@N.T.) 20-22; P 2; S 2)

. Student entered high school at the start of thé&Z@school year in [the other state]. An
educational assessment conducted in November 20i@6ted scores in the first stanine on
all subtests of the Kaufman Test of Educationali@edment, with grade equivalencies



10.

11.

reportedly between 1.3 (Spelling and Reading Coitgyosnd 3.0 (Mathematics
Applications). Student was not able to read anygdaon the second-reader level of the
Mann-Suiter Developmental Word-Recognition Inveptolt was recommended that Student
be referred to a non-public program with a smalif-sontained, supportive environment,
with a focus on an intensive reading/language @nogusing a multi-sensory sound-symbol
approach (such as Orton-Gillingham and Wilson), dexelopment of written language and
math skills, as well as counseling services. (B 1)

A neuropsychological evaluation was also compla@tedovember 2005. Student’s scores
on the Wechsler Intelligence Scale for Childrenourh Edition were variable and Student’s
overall intellectual functioning was determined®within the low average range. The
report also reflected variability in scores in @sseents of Attention/Concentration and
Executive Functioning, low-average to average gt the Memory domain, deficient to
average performance in Language Function, andmilig deficient to average range on
Visual-perceptual/Visual-spatial/Visual-motor Intatjon Skills. Student’s Motor Function
was in the deficient range. (P 2; S 2)

Student’s adaptive functioning was also assessed tlsee Behavioral Assessment System
for Children — Second Edition (BASC-2) and the AtilapBehavior Assessment System —
Second Edition (ABAS-I11) through information obtaohfrom Student’s parent, foster
brother, and a teacher, and Students self-repalte@BASC-2. The BASC-2 scores
reflected general adaptive skills in the below agerto extremely low range, and the ABAS-
Il scores ranged from Deficient to Average with General Adaptive Composite in the
extremely low to below average range. (P 2; S 2)

Behavioral information including the BASC-2 refledtvariable concerns across settings. In
the school setting, concerns were noted by thénezaan many of the Clinical Scales,
including Attention, Aggression, Depression, Atyglity, Withdrawal, and Learning
Problems. The evaluator suggested that Studentianay met the criteria for Attention
Deficit Hyperactivity Disorder (ADHD), Inattentivéype. (P 2; S 2)

Educational recommendations in the neuropsychadbgicaluation report included intensive
intervention to address Student’s specific learmisgrder and monitoring of emotional
functioning; a phonics-approach to reading suchimdamood-Bell; a speech/language
evaluation; small class settings; transition plagnteaching skills and strategies in the areas
of organization, self-monitoring, coping and pratisolving, as well as social skills; and
modifications to and accommodations within theicutum. (P 2; S 2)

Student’s Individualized Education Program (IERein [the other state] developed a new
IEP in March 2006 for implementation at the [ote&ate] high school. Student’s disability
classification was specific learning disabilityreBent educational levels were set forth for
reading, mathematics, and written language. TReiti€luded annual goals for transition,
reading (including decoding), math, written langela@s well as coping and social skills.
The IEP contained a functional behavioral assess(R®A) relating to verbal and physical
threats to peers and staff. (P 3,P 4,P 5, P163°3, S 4)



12. Student was placed into a private school for atdimae at the end of the 2005-06 school
year where Student reportedly adapted well butirequedirection at times. Approximately
one month after Student entered this private s¢hielfamily situation in [the other state]
reached a point where Student could no longereesith them. (N.T. 22-24, 36-37; S 6)

13. Student’s advocate remained involved with Studedt$tudent sometimes visited him and
the Parents here in Pennsylvania. By order of 3uB006, the Circuit Court for [redacted]
City awarded custody of Student to the ParentsT.(R4-25, 96-97, 108; S 7)

14. Student’s advocate contacted the District durirgsiimmer of 2006 to discuss whether the
District could meet Student’s educational needs.pkbvided Student’s records to the
District and Student was enrolled in the Distrmt the 2006-07 school year. (N.T. 27-32, 70-
71, 143, 145-62, 251-53, 270-73, 282-83, 625-261 5 8, S 9)

15.The District convened a team to develop an intéEm for Student before the school year
began. Student’s advocate participated in thistimge The team summarized Student’s
educational history and needs and noted that Stutigexhibit behaviors that impeded
his/her learning or that of others and that Stuelexgt at-risk for emotional problems; an
FBA would be conducted if behavioral problems aroSadent’s Present Levels of
Academic Achievement were included from the MarGB&IEP from [the other state]. The
interim IEP stated that Student would receive baselssessments from which goals would
be derived. Student would be placed into spedatation for Reading, Computer, Science
and Tutorial classes and in regular education ffediness class. Program modifications
and specially designed instruction specified siwlalés settings, Lindamood-Bell instruction,
audio books, and dictation to a scribe. A traositbutcome was included for encouragement
of Student to participate in tech classes. Plao¢mvas part-time learning support, and the
Parents approved the Notice of Recommended Edunehttlacement (NOREP). (N.T. 32-
33,41-42, 114, 144, 174-89, 254-61, 310-18, 320329-34, 336-38, 339-40, 363-65, 490;
P 12, P 13, P 14; S 10)

16. Student’s IEP team did not believe further evatratf Student was necessary in order to
develop an IEP. (N.T.512)

17.The IEP team met again in October 2006 to revigdeéstt’s IEP, and the Parents and
Student’s advocate participated, as did Studettdedit's Present Levels of Academic
Achievement reflected grades of 92% in Reading, "9%cience, 95% in Computer
Foundations, and 85% in Wellness, and attendansege@d. Student’s advocate noted that
Student had improved social skills, while a teachdicated that Student required redirection
at times to stay in task. Student’s family wasa@ned about whether Student was making
adequate progress. (N.T. 190, 191-95, 208-09, 33®.93; P 16; S 11)

18.Reading assessment conducted by the District iteSdger 2006 revealed a reading fluency
level of 1.5 with 64 words correct per minute, @asubsequent probe thirty days later
reflected a reading level of 2.0 with 47 words eotmper minute. A reading goal was
developed for the IEP to increase oral readingiitydo 70 words correct per minute with 3
or fewer errors at the 2.0 level. The IEP also med goals for math computation at the 4.0
grade level, and for written expression. Trangsiservices again specified encouragement to



participate in tech classes. Specially designsttuntion included small class settings, cuing
to remain on task, extra time for completion otdesepeated directions/directions read out
loud, and dictation to a scribe. (N.T. 342-44; P341)

19.This October 2006 IEP included a Behavior Improvenidan (BIP) addressing interaction
with peers and adults, expression of frustraticsh amger, and self-esteem/self-confidence.
As in the interim IEP, this program stated tha&tfident exhibited behavioral problems, an
FBA would be conducted. (N.T. 416-18; P 16, P38;1)

20. The Parents approved the NOREP for the Octobes #R. (P 17)

21.As arelated service, Student was provided coumg&lith the school psychologist for thirty
minutes each week. Student did attend counsedisgians and any behavior concerns were
addressed through this related service. (N.T.¥3,8491, 505, 519, 524-25; P 16; S 11)

22.For reading, Student was provided with instructising the Lindamood-Bell approach
during the 2006-07 school year. Student’s reatkagher had completed Lindamood-Bell
training prior to Student’s entry into the Districkhe also provided instruction to Student
using the Wilson Reading Program in which the teagVas also trained. (N.T. 345-48,
380); P 20)

23. Student’s family communicated with the District uéayly regarding their concerns over
Student’s progress. In January 2007, the Pareqtgested a meeting of the IEP team to
discuss Student’s progress. (N.T. 34-38, 43, 46f4778; S 12)

24.In March 2007, Student’s advocate arranged forveweof Student’s records by a private
center (Center) which provided Lindamood-Bell instion. (N.T. 50-52, 545-46, 574, 603-
05, 638-39; P 19)

25.Student’s IEP team met in March 2007 to discusdgéttis performance at school. Student’s
advocate was concerned that Student was not makieguate progress, particularly in
reading, and asked the District to consider pla@hglent at the Center. By that time,
Student’s fluency and decoding had improved siheeSteptember 2006 baselines, and
Student was reading instructionally at a secondgytavel. (N.T. 55-56, 80-81, 212-17, 261-
64, 286-87, 395-96, 606; P 20; S 14)

26. A speech/language screening was conducted for Statléhe end of March 2007 which did
not reveal a need for further speech/language attalu (N.T. 265; S 15)

27.There were a few instances over the course of@Bé-P7 school year when Student missed
some assignments, and Student received a detdatitalking in class and an in-school
suspension for swearing. On one occasion in Deee{07, Student had a “melt down” at
school and the family was contacted. (P 31 atS#j)dent’s family communicated with the
District throughout the spring of 2007, as wellath the District’'s Director of Career and
Technical Education several times in June 2007rd&gg Student’s required graduation
project. (N.T. 87-90, 222-24, 227-29, 238-39, &21-698-700, 708-19, 724-26; P 31, P 33)



28. Student’s grades at the end of the 2006-07 schemnlipcluded a D in Writing Skills and
math, and C or better in all other classes, witloarall grade point average of 88.1 (a C
grade in the District). Student was absent 20 dagstardy on 15 occasions during this
school year. (S 28, S 43)

29.The District offered to provide Reading tutoringStudent over the summer of 2007 but
Student did not take advantage of that tutoring.T(264-65)

30. Student’s IEP team convened in October 2007 toldpwenew IEP for Student. Student’s
Parents and advocate participated in the meethdghe time, Student’s grades were 70% in
Reading, 72% in Science, 82% in Social Studies, Bdbath, and 80% in Economics.
Needs were noted for improving overall readingtiltye written expression, math
calculation, and math reasoning. (N.T. 52-55, &%,367-70, 398-400; P 23; S 17)

31.As in the prior year’s IEP, there was a transitioicome for Student to participate in tech
classes. Annual goals addressed reading fluentye &.0 reading level and math
computation at the 5.0 grade level. Speciallygtesil instruction included small class
settings, preferential seating, reduced writingadesignments and tests, reduced number of
tests or test items, restating/repeating direcfionmg to remain on task, extra time to
complete assignments, use of a calculator, andtahatto a scribe. This IEP contained a
BIP similar to that in the prior year, and counsglcontinued for thirty minutes each week.
Parental concerns at the meeting included Studpatticipation in tech classes and the
Armed Services Vocational Aptitude Battery (ASVABIN.T. 424; P 23; S 17)

32.Student’s Parents approved the October 2007 NORERA4; S 17)

33. Student’s behavior at school deteriorated durimgféii of 2007 (“argumentative, excessive
talking in class, cursing and swearing, inapprdprianguage” (N.T. 421)), but Student was
generally easily redirected. Student was refetodtie Student Assistance Program, which is
a confidential program involving a team of commymitofessionals and requiring parental
consent. The outcome of that referral is confidgéntAround this time, Student also began
talking with the special education teacher morguently, revealing frustration and
unhappiness, and talking this over helped StudStident’s teacher believed that a reason
for the change in Student’s behavior was that Studgssed the family in [the other city]
where Student had visited over the summer of 2QRI7T. 419-22, 434-37, 439-41, 516,

518, 528-30; P 23)

34. Student continued to attend the weekly counselksgisns with the school psychologist
during the 2007-08 school year. The District’saalpsychologist also believed that
Student’s change in behavior, which the counsatbndt consider to be ongoing but rather
periodic, was related to missing family in [theatleity]. Student occasionally saw the
school psychologist for additional counseling seggibecause of Student’s behaviors that
school year, with these sessions occurring eitbleviing staff referral or at Student’s own
initiative. (N.T. 505-07, 509, 520-21, 524-30, 53%)

35. The family communicated regularly with the Distniegarding Student’s academic
performance and progress throughout the fall of7208tudent was frequently absent or did



not turn in homework, and Student’s advocate workigld Student to complete all
assignments (N.T. 48-50; P 31; S 16, S 18)

36.1n March 2008, Student applied to an arts and telcilyy school for 12 grade. In addition
to Lindamood-Bell instruction, Student was alsovted with reading instruction using the
Wilson program and the SRA Corrective Reading Rnogrboth of which focus on
decoding. The SRA program also addresses readmgrehension. (N.T. 402, 405-07,
429, 433; P 31 at 15; S 20)

37.The District gathered information in May 2008 ast jph a re-evaluation. (N.T. 501-07, 522-
23; P 26) Five subtests of the Woodcock-Johndorelts of Achievement (WJ Ill) were
administered; however, Student’s scores were baged an incorrect birthdate (P 26 at 2)
and the results are therefore of questionable vaiadent’'s Reading teacher noted that
Student was often disruptive in the classroom, @assly distracted and defensive; and the
Social Studies teacher indicated that Student wéard and oppositional. No other
behavioral problems were indicated although conugtim Student’s attendance was noted in
several classes. The Parents’ input into the aduation stated that Student “has made
substantial progress in just about every arealtd@cand home life”, although they believed
Student continued to need improvement in basicexnars for job-readiness. (P 26 at 10)
The Parents stated that Student’s bond with theralafiamily disrupted Student’s life here,
but also stated that “[Student’s] current situaiioschool is the best it has ever been.” (P 26
at 10, 27)

38. Student’s advocate communicated frequently withDltstrict in the spring of 2008 regarding
Student’s academic performance and progress. in2@@8, Student’s advocate advised the
District that Student would be enrolled in the Langbod-Bell program in the fall at the
Center. (N.T. 287-88, 293-94, 641; P 31)

39. Student’s grades at the end of the 2007-08 schemnlwere an F in Wellness, a D in
Computer Applications, Science, and Social Studird,C or better in all other classes, with
an overall grade point average of 77.63 (a C gmnadee District). Student was absent 23
days and tardy on 17 occasions that school y&a8( S 44)

40. Student withdrew from the District at the beginnafghe 2008-09 school year and was
enrolled in the Center in September 2008. The &astnot a school. Student’s educational
program in that placement, a total of 774 hours lvaited to reading and other language
instruction only with a focus on Phonemic Awarer®gsbol Imagery. Student attended
five days each week, six hours each day, until RI2§9. Student did not return to the
District. (N.T. 266-68, 290-91; 546-51, 555-55365/7, 584, 589, 607, 627-28; P 27)

41.Student’s advocate signed the enroliment agreemiéimthe Center for Student, and also
paid the tuition to attend there. Student’'s Paréiad, and have, no obligation to repay the
tuition to Student’s advocate. (N.T. 571, 611-822-23, 628-31)

42.The parties met several times over the courseen2@®8-09 school year, and the District
convened Student’s IEP team in March 2009 to dgvealprogram for Student. Additionally,
the District’'s Director of Career and Technical Ealion met with Student in late March



20009 to discuss Student’s ability to graduate avst-pecondary plans, and to develop a
transition plan for Student. (N.T. 266-67, 63276, 651-52, 669-71, 675-80, 683-84, 720-
23; S 33,S 34)

43. Assessments by the Center reflected that Studede significant progress in reading
between May 2008 and May 2009: Word Attack imptbfrem a 1.8 grade level to a 7.5
grade level; Sight Word assessment improved fra8th grade level to the 7.3 grade level;
and Oral Reading Fluency improved from a 3.2 gtadel to a 6.0 grade level.
Comprehension also reportedly improved. (N.T. 553/530; S 35)

44.The Center did not provide any instruction in sceerhistory, social studies, art, music,
health, physical education, civics, or any subgget outside of reading and language.
Student did not have an individualized behaviong@ad did not receive any counseling
there. (N.T. 585-90)

45. Student returned to [the other city] sometime inyN809. (N.T. 626)

DISCUSSION AND CONCLUSIONSOF LAW

General Principles

At the outset, it is important to recognize that burden of persuasion in an
administrative hearing lies with the party seekielgef. Schaffer v. Weast, 546 U.S. 49, 62
(2005); L.E. v. Ramsey Board of Education, 435 F.3d 384, 392 (3d Cir. 2006). Accordinghg t
burden in this case rests with the Parents whoestqd the hearing. Nevertheless, application
of this principle determines which party prevaitdy in cases where the evidence is evenly
balanced or in “equipoise.” The outcome is muchiericequently determined by which party
has presented preponderant evidence in suppds pbsition.

Hearing officers are also charged with the residaitg of making credibility
determinations of the witnesses who testiBge generally David G. v. Council Rock School
District, 2009 WL 3064732 (E.D.Pa. 2009). This hearingcefffound each of the withesses to
be generally credible, even if their viewpointdeliéd. The credibility of specific witnesses is
discussed further in this decision as necessary.

The IDEA requires the states to provide a “freerappate public education” (FAPE) to
all students who qualify for special education gags. 20 U.S.C. §1412. Board of Education
of Hendrick Hudson Central School District v. Rowley, 458 U.S. 176 (1982), the U.S. Supreme
Court held that this requirement is met by providoersonalized instruction and support
services to permit the child to benefit educatibntsbm the instruction, providing the
procedures set forth in the Act are followed. Hwere procedural violations can support a claim
for relief only if those violations impeded a chddight to receive FAPE, or significantly
impeded the parents’ opportunity to participatéhie decision-making process concerning
provision of FAPE to the child, or caused a deproraof educational benefit. 20 U.S.C.



81415(f)(3)(E)(ii); 34 C.F.R. 8300.513(a)(2). TRewley standard is met when a child's
program provides him or her with more than a ttigiade minimis educational benefitPolk v.
Central Susguehanna Intermediate Unit 16, 853 F.2d 171 (3d Cir. 1988). The Third Circuash
interpreted the phrase “free appropriate publiccatan” to require “significant learning” and
“meaningful benefit” under the IDEARidgewood Board of Education v. N.E., 172 F.3d 238,
247 (3d Cir. 1999).

Under the IDEA and its implementing regulationsJ@&R for a child with a disability
must include present levels of educational perfolteameasurable annual goals, a statement of
how the child’s progress toward those goals wilhieasured, and the specially designed
instruction and supplementary aids and serviceshwhill be provided, as well as an
explanation of the extent, if any, to which theldhvill not participate with non-disabled
children in the regular classroom. 20 U.S.C. 8§ 1dt84 C.F.R. 8300.320(a). First and
foremost, of course, the IEP must be responsitieeahild’s identified educational needs. 20
U.S.C. § 1414(d); 34 C.F.R. 8300.324. For a chitd is age 16 or older, the IEP team must
also state transitional needs and services. 200U81414(d); 34 C.F.R. 88 300.43, 300.321.

The 2006-07 School Year

The Parents first claim that the District denieéddent FAPE during the 2006-07 school
year by failing to properly evaluate Student uporo#ment in the District, failing to adopt the
content and recommendations of the March 2006 t&f fthe other state], and failing to
develop and implement an IEP that met Student’'dsie@Parents’ closing brief at 6) More
specifically, the Parents contend that the Distdded to provide appropriate services to address
Student’s specific learning disability, behavianddransition. Id.)

The federal regulations implementing the IDEAk® specific provision for a school
district’s obligation when a student with an IERnsfers from another state.

(f) IEPsfor children who transfer from another Sate. If a child with a disability
(who had an IEP that was in effect ipr@vious public agency in another State)
transfers to a public agency in a n8tate, and enrolls in a new schaathin the
same school year, the ng@ublic agency (in consultation with tparents) must
provide the child wittFAPE (including services comparabletihose described in
the child’s IEP fronthe previous public agency), until thew public agency—

(1) Conducts an evaluation pursuant to 88 300.8fzLigh 300.306 (if
determined to be necessary by the new public ageacy

(2) Develops, adopts, and implements a new IE&ypropriate, that meets
the applicable requirements in 88 300.320 thro@h3®4.

34 C.F.R. § 300.323(f).

While the Parents suggest that the District shbalee undertaken an evaluation, the
regulations permitted it to determine that no neal@ation was necessarid. Student had had

10



both an educational evaluation and a comprehemgusopsychological evaluation in November
2005 in [the other state] which provided a wealtim@ormation about Student. ((FF 6, 7, 8, 9,
10) The Parents do not point to any particulaaavkich required further assessment by the
District in August or September of 2006, other thamnctional behavioral assessment (FBA).
An FBA is a process of gathering information ab@specific behavior of concern in order to
identify the function of the behavior and develtqategies for éliminating target behaviors,
developing positive proactive behaviors and indrepacademic achievemerft.In the interim IEP,
the team noted that Student was “at risk for enmatiproblems” (P 13 p. 2; S 10 p. 2) and
determined that, “[i]f behavioral problems arise,RBA will be done.” (d.) The Parents do not
suggest, nor does the evidence reflect, that Stwadesn demonstrating problematic behaviors at
school, including making verbal and physical thsgatpeers and staff, which indicated a need
for an FBA by the District. On the contrary, thedence supports a conclusion that Student’s
behavior at school during the 2006-07 school yess mot a concern. (N.T. 392-93; Finding of
Fact (FF) 21) The failure to conduct an FBA unitiese circumstances is, | conclude, wholly
reasonable and appropriate. | further find that@istrict’'s determination that no further
evaluation of Student was necessary at the begjrofithe 2006-07 school year, given all of the
information provided from [the other state], was aball inappropriate.

With respect to the District's August and Octob@0@ IEPs, a brief review of the March
2006 [other state] IEP, which the Parents contéiodilsl have been essentially implemented,
appears to be prudent. That IEP identified Stuser®eds in reading (improving comprehension
and sight word skills, and drawing conclusions mfierences), math (using computation skills
and applying them to dalily life, as well as dergzinformation from chats, tables, and graphs),
and written language (using correct spelling, puatibn and grammar for various purposes
including daily life and answering comprehensioesjions). (P 3; S 4) Annual goals and
objectives addressed transition, reading (includiegoding), math, and written language, as
well as coping and social skillsld() As noted, the IEP contained an FBA relatingedoal and
physical threats to peers and staffd.)( The first reading goal was for Student to ioy&
reading skills from a 2.0 grade equivalent, anctclyes addressed identifying the main idea,
reading along to text read orally and stating #ggugnce of events, and identifying main
characters and their role in the material read.) (The second reading goal was for Student to
improve decoding skills from a first grade levelthwobjectives to decode functional and sight
words. (d.) The IEP recommended that Student be provided witbraGillingham or Wilson
Program strategies for readindd.f The math goal was for Student to improve méatlssrom
a 2.0 grade equivalent, with objectives addresgarfprming basic operations, completing
number patterns, and solving basic word proble(ts) The written expression goal was for
Student to improve written language skills from.@ @rade equivalent, and included objectives
for completing forms, spelling, and writing sim@entences with proper conventionid.)(
Student was also to be provided with counselingéqing skills and social skills.ld.) Two
hours of transition services during the school yeare also specifiedld.)

The District’s August 2006 interim IEP includedaonination from the [other state]
evaluations and IEP (FF 15, 16) and provided feebae assessments which were obtained in

® Functional Behavioral Assessment (2009), Pennsylvania Department of EducationgBurof Special
Education, and Pennsylvania Training and Techmisalstance Network (citations omitted) , availadie
http://www.pattan.k12.pa.us./files/Behavior/FBA-Etypdf last visited on September 22, 2010.
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September 2006 for reading and math. (FF 17) i8lpeducation and related services were
provided immediately to address Student’s needsdagon the information from [the other
state] including the most recent IEP. (N.T. 336813; S 10; FF 15) The subsequent October
2006 IEP included the current baseline informatiwhich was different from that set forth in
the March 2006 [other state] IEP) and goals andatives were developed based upon those
current assessments, and a BIP was also impleme(fe&dL8, 19, 21) Although the October
2006 lacked detailed information for transitionrplang (P 16, S 11) and could have been more
detailed, the evidence establishes that the Distnd Student worked on career exploration
particularly with respect to developing a propdsalStudent’s graduation project (FF 15, 27),
and Student was taking two vocational class duthiag school year consistent with the IEP. (S
28, S 43)

Based on the foregoing, | cannot conclude thabis&ict denied Student FAPE by
failing to provide necessary special educationratated services at the beginning of, or during,
the 2006-07 school year. The Parents’ major comiplathat Student’s reading teacher was not
sufficiently trained in the Lindamood-Bell approachhe evidence does not support this
contention. This teacher has an undergraduatedeagispecial education and a reading
specialist certificate, and was or is completingaster’s degree in urban education. (N.T. 379-
80) She participated in and completed the recuisitdamood-Bell training program to provide
this instruction (FF 22) and was also trained i Wilson Reading Program. (N.T. 380; FF 22)
She used Lindamood-Bell and Wilson Program stragegith Student during the 2006-07
school year, during which time Student’s readingfficy and decoding improved, and by March
2007 Student was reading instructionally at a segvade level. (FF 22, 25) There are many
multisensory structured approaches to teachingnmgahd language, of which Lindamood-Bell
is one, as is the Wilson Program and Orton-Gillamgh The record simply fails to demonstrate
that the reading teacher was not able to, andaidonovide appropriate reading instruction to
Student during the 2006-07 school year. Moreaagide from some complaints about
incomplete or incorrect math homework for whichdg&ut received credit (N.T. 39-40, 88-90),
the record is devoid of evidence suggesting thad&it's math and written expression
instruction was in any way inappropriate. Basedrug consideration of the record as a whole,
the Parents have not established that Student emasdlFAPE for the 2006-07 school year.

The 2007-08 School Year

The main contention by the Parents for this sclgeat is that the District failed to
respond appropriately to Student’s behavioral nedde family did present testimony that
Student’s behavior was a significant concern aatltthe parties were in continual
communication as a result. (N.T. 52-55) Nevedbgl Student’'s Reading teacher and school
psychologist, the persons who were most familidh8itudent’s behavior at school, provided
credible testimony that Student’s problematic bébrawas effectively managed at school. (FF
33, 34) There is no suggestion that the refeortthé SAP was in any way inappropriate, or that
the outcome of that referral was less than posfové&tudent. The evidence does indicate that
Student’s behavioral problems, both at home arsthwol, were related to Student’s desire to
return to [the other stateld() which is a circumstance the District could oatidress to a limited
extent in the school setting. Even assuming thidahé time of the May 2008 re-evaluation
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process, the District should have conducted furissessment and/or begun developing
programs to address Student’s behavior and degligriades (FF 37, 39), Student’s advocate
advised that Student would be enrolled at the Cemtide fall (FF 38), leaving no time for the
District to do so.

The Parents’ other significant complaint about2B87-08 school year is that they did
not believe Student was making adequate progreReadling. In addition to the explanation
provided above regarding the District’s readingdringtion during the 2006-07 school year, this
issue is best addressed through a review of Stisdemuigress in Reading, or lack thereof,
between the fall of 2006 and the end of the 2008&b®ol year.

Reading probes by the District's reading teacheeaked that Student’s fluency
improved from a 1.5 reading level in August 200&t8.0 reading level in May 2008, and
Student increased the number of correct words peutaby 1.27 words per week over that
period of time. (N.T. 352-53, 404-05, 426; P ZB)e Parents claim that the 1.5 grade level
improvement in reading is not adequate over a gesfdwo full school years. Additionally,
they elicited testimony during the hearing thatdlkeninistration of the WJ IIl in May 2008
revealed a grade equivalency score in Basic Redkillg of only 1.5. The Parents assert that
the record demonstrates that Student made litdayfreading progress over the two-year time
period Student attended school in the Districtaréiats’ closing brief at 8-9)

| cannot agree. Not all students will make one ygarcademic progress in one school
year. This is a student with low average cogniéiedity who has, historically, presented with
significant needs to improve reading decoding dmeiicy. (FF 3, 6, 7, 11, 15, 18, 25, 30, 43)
Consequently, it is my determination that Studepttgyress in the areas of reading need, while
not year for year, has been significant and medmlimlyring the time period in question.
Furthermore, any asserted lack of progress basad aigingle standardized test score in May
2008 is not persuasive. Grade equivalency scaeged from standardized tests can be
misleading as they are based upon estimates’oRlyther, while the testimony by the Parents’
reading expert from the Center did suggest on tleeamination that Student did not make
meaningful progress in reading (N.T. 563-64), stevered from that assertion on cross-
examination (N.T. 581-82), and clearly lacked sudint information about Student’s reading
program at the District to make such a determimatigd.)

The Parents also argue that Student’s reading tnga dramatically” after attending the
Center program. (Parents’ closing brief at 12)sT$ not surprising, particularly given the
intensity of the specific instruction provided ttu&ent which focused on reading and language.
(FF 40) Schools are required to provide an edocati all academic areas, while the Center did
not. (FF 40, 44) That Student was successflieaCenter in one specific academic area does
not mean that the District denied Student FAPEcaoidingly, for all of the foregoing reasons, |
conclude that the evidence of Student’s improvedirey skills after leaving the District fails to

" See, eg., Salvia, J., Ysseldyke, J., & Bolt, S. (201@ssessment in Special and Inclusive Education
(11" ed.). Belmont, CA: Wadsworth Cengage LearniSgitler, J. M. (2001)Assessment of Children:
Cognitive Applications (4" ed.). La Mesa, CA: Author. It merits repegtthat the WJ IIl scores were
based upon an incorrect birthdate. (FF 37)
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demonstrate a denial of FAPE by the District fa tivo-year time period before Student
enrolled in the Center.

Remedies

The Parents seek compensatory education and tugiorursement to the Center for all
three school years. Compensatory education isvaitable remedy where a school district
knows, or should know, that a child's educatiomagpam is not appropriate or that he or she is
receiving only trivial educational benefit, and thstrict fails to remedy the problem. In other
words, compensatory education provides relief due District’s denial of FAPEM.C. v.

Central Regional School District, 81 F.3d 389 (3d Cir. 1996B,C. v. Penn Manor School
District, 906 A.2d 642 (Pa. Commw. 2006).

Similarly, tuition reimbursement is an availablenely for parenfsto receive the costs
associated with a child's placement in a privat®stwhere it is determined that the program
offered by the public school did not provide FARE( the private placement is appropriate.
Florence County Sch. Dist. v. Carter, 510 U.S. 10 (1993fch. Comm. of Burlington v. Dept. of
Educ., 471 U.S. 359 (1985). Consideration of equitgdniaciples is also relevant in deciding
whether reimbursement for tuition is warrantéhrter, supra. A parental placement need not
satisfy all of the requirements imposed on schagitidts; the standard is whether the parental
placement was reasonably calculated to providehiid with educational benefit.d.

As | have concluded that the District did not d&#\PE to Student, | find no basis to
award compensatory education or tuition reimburserhe

CONCLUSION

For all of the foregoing reasons, | conclude thatParents have not met their burden of
establishing that Student was denied FAPE by tis¢ribi during the 2006-07, 2007-08, or 2008-
09 school years. Accordingly, no remedy will beaaded.

8 As noted , the District Court remanded this matteaddressnter alia, whether the Parents could
obtain reimbursement for expenditures made on beh&tudent and those owed by the parents to
Student’s advocate. Even if a denial of FAPE vestablished, the Parents cannot obtain tuition
reimbursement for the cost of Student’s enrolinarhe Center since they are not obligated to repay
Student’s advocate for those expenses. (FF 41)

° Even if | had reached the question of whetheiGeter program was appropriate for Student, | would
not conclude that it was. This program addressddreading and language, failing to provide
instruction to Student in any other academic aed, significantly, did not provide either a belwavi

plan or counseling to address what were clearlgiipaeeds for Student. (FF3ee Fairfax County

School Board v. Knight, 2006 Westlaw 6209927, 2006 U.S. Dist. LEXIS 96@.D. Va. 2006)
(concluding that, “[a]n educational program whaddresses only one academic area cannot be deemed
appropriate under the IDEA.”).
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ORDER

In accordance with the foregoing findings of faati@onclusions of law, it is hereby
ORDERED that the Parents’ claims in the above casd®&MiIED and the District need take
no further action with respect to this matter.

It is FURTHER ORDERED that any claims not specifically addressed by dieisision
and order are denied and dismissed.

/////// ¢ 7 //,//4// =

Cathy A. Skidmore

HEARING OFFICER
September 24, 2010
10064-0809AS
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